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Access to Copyright Infringement Data Measure (101 pp.)

Advisor: Wanwipar Puasiri, Ph.D.

ABSTRACT

The Copyright Act B.E. 2537 has been amended by the Copyright Act (No.5)
B.E. 2565 regarding technological measures used to block access to infringing data.
The moderation of infringing data on the Internet is done by a copyright owner by
notifying a service provider to remove the data. Hence, this independent study
herein studies damages caused to service users from the use of such measures.

By comparing the provisions of the copyright laws of the United States and England,
including the court decisions in relevant cases. Along with proposing ways to reduce
damages and compensate for damages that are appropriate and fair to be used as
a guideline for provisions under the Copyright Act of Thailand.

The study has found that the copyright owner has a tendency to use such
measures in an unjust manner. Section 43/6 of Thai Copyright Act prescribes that
the copyright owner must have convincing evidence and take into consideration
the principle of exceptions to copyright infringement prior to notifying the service
provider. The copyright owner's good faith belief is a subjective that is difficult
to determine. Furthermore, the periods during the process of submitting a
countermeasure to restore the deleted data of the service user back into the
system for a relatively long time, which may cause damages to the user. Whereas
the principle that determines the nature or type of damages that shall be used as
a guide for the injured to claim the loss that they may suffer is not prescribed by
the law causing problems to the injured in determining the value of various types
of related damages. The injured does not know how much to prove damages in

order to meet the court’s satisfaction.



Therefore, the author suggests that an amendment shall be made to clarify
the nature or type of damages that an injured may be entitled to receive. The
consideration period regarding the restoration of data or suspension of access should
also be shortened, in order to reduce the loophole of damages that occurs from the

use of technological measures blocking access to copyright infringement data in

Thailand.

Keywords: Technological Measures, Convincing Evidence, Damages
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° Pablo, A. B., Liability of intermediary service providers in the EU Directive on

Electronic Commerce 2002 [Online], 2002. Available from https://digitalcommons.law.scu.edu.
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Societe Civile Succession Richard Guino v. Int'l Found. for Anti-cancer Drug Discovery,

8 s o QIJ )9 QIJ ¥ dd‘ U = YV = BN
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nsgviazdndvdvs vliduniseanlunmsiigalanuiauasosweiiialduinsnis wui

! Pablo, A. B., Liability of intermediary service providers in the EU Directive on
Electronic Commerce 2002.
® Societe Civ. Suc. Richard Guino v. Int'l Found. for Anti-cancer Drug Discovery, 60

F.Supp.2d 1105 (No. CV 06 1540 PHX NVW).
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1) Diebold

A7 Online Policy Group v. Diebold'" U3t Diebold wAmLAZosd M UAIAL WY
feszuudidnsedind (Electronic Voting Machine) @anneluusdvlainnsdduwaiiontu
demiuansiemuivaludunnuaenieveneiesiingn uiduatundudluaseniy
wanuitnuaglallusngeguudumesiin seulalinAny 2 518 iBwanangaun
weounssovwiuleivesau wazinefganideiuioouladliiBuafindnanivladves

ﬁfﬂﬁﬂmmLﬂu%a;ﬂaiuﬂm%uwmmLﬁaiwWﬂﬁif\]'ﬁaiﬂ'ﬁﬁ'mumaw%ﬂw Diebold @4

? Section 512(c)(3)(A)v) —A statement that the complaining party has a good faith belief
that use of the material in the manner complained of is not authorized by the copyright owner,
its agent, or the law.

¥ Lon3ums 33Ty, “psmsudafefunisazdfindvansuudumesids: Anwinalnnsesiaeaey
NIRARIUNYUUILEANTFOLITNY 7, FTAITUNUINIS 34, 2(N3n91AN-5UIAN 2557) [Online], 20 fugneu
2564. wwaafiun https://s001.tci-thaijo.org.

11

Online Policy Group v. Diebold, Inc., 337 F. Supp. 2d 1195 (N.D. Cal. 2004).
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19uda91 Rossi leiadunneunsvasauunsUlnanasuuivlsilaglilisuoyayn Ined link
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a

Jalifivoyaliieenadn Rossi neviazilindvadns

" BLACK’S LAW DICTIONARY 950 (9th ed. 2009) (¢ Knowledge that one using reasonable
care or diligence should have, and therefore that is attributed by law to a given person.”).

" Rossi v. Motion Picture Association of America INC. 391 F.3d 1000 (9th Cir. 2004).
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4) Troy Augusto

AR UMG Recordings, Inc v. Troy Augusto, rt al. (2008)" ;ﬁ%ﬂ%mi A® Augusto
38 CD wasuusules eBay Tnaunu CD dananaldviituniteldlavannas gl st
St wandivesdvavisounwlildiftentsdrusavindy $wosduandteldudalusels
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Lufidnsuhusiu CO vosmund My wasidvesdudvdnliladegudrinds il D

" Dudnikov v. MGA Entertainment, Inc., 410 F. Supp. 2d 1010 (2005).
" UMG Recordings, Inc. v. Augusto, 558 F. Supp. 2d 1055 (C.D. Cal. 2008).
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a . . . 16 v ) a0 .
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¥ Lenz v. Universal Music Corp., 801 F.3d 1126, 115 U.S.P.Q.2d 1965 (9th Cir. 2015).
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" Section 512: Limitations on liability relating to material online

(f) Misrepresentations. —Any person who knowingly materially misrepresents under this
section—

(1) that material or activity is infringing, or

(2) that material or activity was removed or disabled by mistake or misidentification, shall
be liable for any damages, including costs and attorneys’ fees, incurred by the alleged infringer,
by any copyright owner or copyright owner’s authorized licensee, or by a service provider, who is
injured by such misrepresentation, as the result of the service provider relying upon such
misrepresentation in removing or disabling access to the material or activity claimed to be

infringing, or in replacing the removed material or ceasing to disable access to it.
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18 Jordan, K., “Note, protecting free speech for unequivocal fair users: Rethinking our
interpretation of the s512(f) misrepresentation clause”, 28 CARDOZO ARTS & ENT. L.J. (2010):
149, 169.

¥ Section 97A: Injunctions against service providers

(1) The High Court (in Scotland, the Court of Session) shall have power to grant an
injunction against a service provider, where that service provider has actual knowledge of another
person using their service to infringe copyright.

(2) In determining whether a service provider has actual knowledge for the purpose of
this section, a court shall take into account all matters which appear to it in the particular
circumstances to be relevant and, amongst other things, shall have regard to—

(a) whether a service provider has received a notice through a means of contact made
available in accordance with regulation 6(1)(c) of the Electronic Commerce (EC Directive)
Regulations 2002 (SI 2002/2013); and

(b) the extent to which any notice includes—

(1) the full name and address of the sender of the notice;

(i) details of the infringement in question.

(3) In this section “service provider ” has the meaning given to it by regulation 2 of the

Electronic Commerce (EC Directive) Regulations 2002.].
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the Narrow Sense) fio N3bAsuNaNIENUSWAnIINUNINUesludnSiasnmussdaanyulag
Sstudesliogmioveuamaruduiusvonsslovisududmnevesasisusddmuals”

Anmanauluad Cartier International AG & Ors v British Sky Broadcasting Ltd

19U Magimnwersiuanariininulusmagnssalvessamadinguiu ladanuiiuse

% Cartier International AG & Ors v British Sky Broadcasting Ltd & Ors [2014] EWHC 3354 (Ch).

2 Coudert, F., & Werkers, E., “In the aftermath of the promusicae Case: How to strike the
balance?”, International Journal of Law and Information Technology (2010): 50 [Online], 2010.
Available from https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1548287.

“ Ibid.

2 Takis, T., The general principles of EU law, International & Comparative Quarterly

57, 2(2008): 139.
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Anwuarasivaeuiin1sldauasdutuneuvewinsns “Notice and Takedown” 91

2 Onisor, A. C., “Fighting online copyright infringements: A neutral role of internet access
providers”, Revista Romana de Drept al Afacerilor (2016): 80-81.

® Christian, A., Chris, M., & Chester, Y., How ‘liberty’ disappeared from cyberspace:
The mystery shopper tests internet content self-regulation [Online], 2004. Available from
http://pcmlp.socleg.ox.ac.uk/sites/pcmlp.socleg.ox.ac.uk/files/liberty.pdf.

% Urban, J., & Quilter, L., “Efficient process or 'chilling effects’? Takedown notices under
section 512 of the digital millennium copyright act”, Santa Clara Computer and High Technology
Law Journal 22, (2006): 621.
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o Chillingeffects, [Onlinel, n.d. Available from http://www.chillingeffects.org/.
% Urban, J., & Quilter, L., “Efficient process or 'chilling effects’? Takedown notices under

section 512 of the digital millennium copyright act”, 641.
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‘17‘1|3,J’1: Urban, J., & Quilter, L. (2006). Efficient process or ‘chilling effects”? Takedown
notices under section 512 of the digital millennium copyright act. Santa Clara

Computer and High Technology Law Journal, 22, 621.
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“ Ibid, 623.

% Mostert, F. W., & Schwimmer, M. B., “Notice and takedown for trademarks”, Trademark
Rep. 101, (2011): 259-260.

. Urban, J., & Quilter, L., “Efficient process or 'chilling effects’? Takedown notices under

section 512 of the digital millennium copyright act”, 668.
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* Automattic Inc. v. Steiner, 82 F. Supp. 3d 1011, 1029 (ND Cal. 2015).
»? USLegal, Chilling Effect [Online], n.d. Available from https://citly.me/pjCPb.
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* Online Policy Group v. Diebold, Inc., 337 F. Supp. 2d 1195 (N.D. Cal. 2004).
% BLACK’S LAW DICTIONARY 950 (9th ed. 2009) (¢ Knowledge that one using reasonable

care or diligence should have, and therefore that is attributed by law to a given person.”).
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% The California Breach Co., LLC., v. Mr. Han Xian Du. Case 4:19-cv-08426-YGR.
> Shenzhen Carku Technology Co. v. NOCO Co. [2022] EWHC 2034 (Pat).
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* Lenz v. Universal Music Corp., 801 F.3d 1126, 115 U.S.P.Q.2d 1965 (9th Cir. 2015).
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0 Alper Automotive, Inc. v. Day to Day Imports, Inc., No. 21-14236 (11th Cir. 2022).
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copies or phonorecords or by any other means specified by that section, for purposes such as
criticism, comment, news reporting, teaching (including multiple copies for classroom use),
scholarship, or research, is not an infringement of copyright. In determining whether the use
made of a work in any particular case is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work
as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

® Lenz v. Universal Music Corp., Nos. 13-16106, 13-16107 (9th Cir. Mar. 17, 2016).
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" Shenzhen Carku Technology Co. v. NOCO Co. [2022] EWHC 2034 (Pat).

" Section 512 (A(2) that material or activity was removed or disabled by mistake or
misidentification, shall be liable for any damages, including costs and attorneys’ fees, incurred by
the alleged infringer...

% Automattic Inc. v. Steiner, 82 F. Supp. 3d 1011, 1029 (ND Cal. 2015).
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" USLegal, Chilling Effect [Online], n.d. Available from https://citly.me/pjCPb.
v Richard, W., Copyright and economics and theory: Friend or foes?, (Cheltenham:

Edward Elgar, 2000).
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" Section 512 (9)2) —

(B) upon receipt of a counter notification described in paragraph (3), promptly provides
the person who provided the notification under subsection (c)(1)(C) with a copy of the counter
notification, and informs that person that it will replace the removed material or cease disabling
access to it in 10 business days; and

(C) replaces the removed material and ceases disabling access to it not less than 10, nor
more than 14, business days following receipt of the counter notice, unless its designated agent
first receives notice from the person who submitted the notification under subsection (c)(1)XC)
that such person has filed an action seeking a court order to restrain the subscriber from engaging

in infringing activity relating to the material on the service provider’s system or network.
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1 Alex, H. M., YouTube User Fights Unfair Takedown Campaign from UFC (EFF
Demands End to Bogus Copyright Claims Aimed at Post-Fight Commentary) [Online], 14 May
2019. Available from https://www.eff.org/press/releases/youtube-user-fights-unfair-takedown-

campaign-ufc.



87

v
a = 1

nsazdalunusufidvdviiintussauvisieduiliAsamudemeoundvestoya
sty luaR Hughes v. Benjamin'~ swdunisiheduisulduisdin iunsldlaeveu
ssauluideinnsal yaudsluad Diebold'® ¢y wieluad The California Breach Co' 7il#lu
\Bagsianiteldlunisddngudansnisin iJudu

Snite anund 3 17‘i;:IL%auiéfﬁﬂmmﬂmamﬁ%’sﬂwmﬂizLmﬂ”’qaw%’gam%muazé’mqw
flFAnvuazaraeuinisldiusidutuneuresnninis “Notice and Takedown” fia
Uszarsanmlumsvihedy Tunan1sidewes ‘The Liberty Project’” fildvnisuddagndn
Srafommusududaiiiunududvedvavlutoyariodomngn wasuddluse
Tusnsliideyadsnaneen uandsifiunszuiunsiiouidddoRamarslunszuiuns
nTvEDUTBIIHUINS drulunanisideves ‘Urban-Quilter study’™ wu1 1 1u 3 veq
nszuIunsinalinisldedsliveusssuduinlugnisdnindvs w@inmuudumesiin
wamalsiifiudnanmsnns “Notice and Takedown” Wunmsgnihluldegndliivsngan viielie
Usglovilumadu

Aileudaiiuii seeea1naNIngT 512 ()(2) Te (b) wax () Meld DMCA veq
Ussinaanigouinldtydfliiuinisuddlusaiuedvanihanindonmietoya
AINENINGUNESEULYToYRN1STEiuN1sIAUeyanauiumesniely 10 Juving wasde
(o) WilEnmindeyareufunesintlenviedoyanduiugsruuvioginisssiunis
dndsenanadionuimun 10 Yu wiliiiu 14 Suhmsdudussesnafiaumaumandily
151 43/7 253deazsATNETesUTEmAlNY Bsldrmusliliuinisdsdundliugs
ldadmesduaniland uarasiidonvietoyadinanndudigssuuniegiinisseiunis

Windlaeyameuiimesidlaviufmunaudu Tutuust Tungliusnisiasulauds Wemu

" Hughes v. Benjamin , 2020 WL 528704 (SDNY Feb 3 2020).
** Online Policy Group v. Diebold, Inc., 337 F. Supp. 2d 1195 (N.D. Cal. 2004).

v The California Breach Co., LLC., v. Mr. Han Xian Du. Case 4:19-cv-08426-YGR.

2 Christian, A., Chris, M., & Chester, Y., How ‘liberty’ disappeared from cyberspace:
The mystery shopper tests internet content self-regulation [Online], 2004. Available from
http://pcmlp.socleg.ox.ac.uk/sites/pcmlp.socleg.ox.ac.uk/files/liberty.pdf.

2 Urban, J., & Quilter, L., “Efficient process or 'chilling effects'? Takedown notices under

section 512 of the digital millennium copyright act”, Santa Clara Computer and High
Technology Law Journal 22, (2006): 621.
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