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Piyawattanakun, S. Master of Law (Law of Intellectual Property and Information
Technology), October 2022, Graduate School, Bangkok University.

Enforcement Guideline of Copyright Law on Notice and Takedown: Limitation of
Fair Use Defense (126 pp.)

Advisor: Wanwipar Puasiri, Ph.D.

ABSTRACT

This Independent Study aims to study and analyze regulation regarding
the ‘Notice and Take down Principle” by focusing on the limitation of the Fair Use
Principle of Copyright Law, which has been recently amended in the Copyright Act
of Thailand (No. 5) B.E. 2022. The research has studied and compared the Copyright
Laws of Thailand, the United States of America, and Germany to determine
the extent of the enforcement of the 'Fair Use Principle' to serve as a guideline
for enforcing the Copyright Act (No. 5) B.E. 2522, for increasing the effectiveness
and creating a consistent with solving the problem of copyright infringement on
the internet platform.

Notice and Takedown under the Copyright Act (No. 5) B.E. 2565 has been
defined as a guideline for a copyright owner to consider the 'Fair Use Principle),
which is an exception to copyright breach. Before notifying the service provider
of the allegations, the copyright owner must examine whether such action is
an exception to the copyright infringement, for the service provider operates to
remove or suspend access to computer information on the service provider system
or network. However, such criteria have not been clearly determined in the audit
procedures to prove that the copyright owner has complied with the requirements.
Therefore, when it appears that the copyright owner does not take into account
sufficient to the copyright exception, it may result in unlawful notification and cause
an unreasonable limitation on the user's right to use the copyrighted work lawfully.
Similarly, if the copyright owner has informed the internet service provider by knowing

or having reason to know that such information is false. In such a case, the copyright



owner might be liable for damages arising from the disputation under Section 43/8 of
the Copyright Act (No. 5) B.E. 2565.

From the study and comparison of the Copyright Law on the 'Notice and
Takedown Principle' in the subject of the 'Fair Use Principle' limitation of Thailand,
the United States of America and Germany. It appears that the regulation of
the 'Notice and Takedown Principle' of the United States of America and Germany
are not determined specific rules for the copyright owner to consider the principle
of Fair Use, which is the exception to copyright infringement before notification
to the internet service provider. It has been only defined that a petition in which
the copyright owner notifies the internet service provider about an allegation of
copyright infringement must also occur from a 'Good Faith Belief', which is another
essential requirement that is difficult to prove the actual intention of the copyright
owner. However, the effective enforcement of the 'Notice and Takedown Principle'
must rely on a balance of law enforcement and the cooperation between the
internet service provider and copyright owner in exercising their rights to consider

the infringement fact reasonably and legitimately under subjectivity.

Keywords: Copyright, Notice and Takedown, Fair Use
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uAtassassAlunsfeylasunsmeuumuInnsAnaiisassd mnuites game finue
adtyay arumnadieslumsaisassdnany Weduusagdloauansedlvigadeassdvi
msaduassianuiuly 4 Tu Selalnmsliavsundvesauiniufesifen (Exclusive
Right) Tumsuansmusslesdananuiinuiuadasss ldirndudvslumsydmie
faudas maeunsseasisazvu Idwuaturiodiunnu samfennslravsundduly
mslivssleviannauduiiavaniviomseunalvigduldiuauans 1usu Sannyanals

%
v Aa v 1

nszihnisldanslunusulidedns lngldldduoygnanidvesdvansiudendolaindu

a L

nsnsvynasiinfeusulavavsveaswasse’
1 [ 1 Ao v o = a a A‘gj I~ e v

pe19l3AANY PaelvanefdAyBnUsensuilsveanginedudnsuy As NNty
Fadlaanusadfagldusslosianausuidvandnasneassnau iotdunisieuns
asrAnusnelmAnn siuIAIMiLAzasaAn A NARLUNNTAS19EsIANAUsB LY
nsbimuduasesnuduiiavdnsisneadululneiveuwalumsTiniufuasosiiunzay
=~  a a o a a £ ¢
fiauauna (Need to Balance) s¥11119@5 U8 d1v838vENSuasUselevtiansnsnie g
denndiumiy lngymndnmsiidnsuniaivesdudnsunninuadmisgesdwariliiindnsunuin
(Monopoly Right) Tususuiiaaansaunniiull deenademavinlinauselovivesansisue
(Public Interest) antawas agUseanvuludianonanagbifidnslalduseloiainausu
fiavdnsuuauninengvesdrdnsazdugaas sudoraluanmaivinliiaanisiadiulu
AMINAUILAZAUAINENIVDIN TAT8ETIANUNSNEFun19Uayasealu®

MEmAll N13asANNENAaTERIENS YRR esRTaANEiUU S le et Ty
tudelainfirnudAgsonisAunsedUsElevivadassuesuog1aun ngrunedudnsiale

InsmMruaTasnIUNTaLInavaNs LS9 N1sTUavansinewausssy (Fair Use) Ju

dierdunisshwinaenmluszuuvesngmunedsdvsuazilunisaanoudns uriiesiieives

? lypea muzSyng, anvazvainguuieningdunieloeyn, Auiasen 11 (nanwe: SRssey,
2560), 106.
¥ qua Agleyduian uaznliuns ynsduns, Aedurenguaneniwddumatya, (hgammw:

\Wiaunan, 2564), 196, 285-286.
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Wwesdudns (Exclusive Risht)'! islallanssasuls Sunansenuiiuaumisainnisly
AvSveniesddns sududvinungruneiifiveunniuasiszeznailunislinau
fupsasiimuu il ngranessrissamaldinimimdnngmine Tudes desniiuns
axilindvansvosmsldnuavinslnevousssuiidfy 2 atu fweluil

2.2.1 nsldauavansTngvausssu (Fair Use) meldaudyangaiuasuingae
N13ANATDNIUITIUNTIULALAAUNTIU (Berne Convention)

oils “AUAINTIUBTUIINIENITAUATONIUITINNTTUKALARUNTIU” (Beme
Convention for the Protection of Literary and Artistic Works %39 Berne Convention)
vidofiGentuin “oudyaueiy” Tneiluanunnamyn@ifeafudedniiiiuniian'? uas
Humsahanasgrunsduasesdvdnsimluinasguiedfuniglimdnnsidusundesu
deatu Wlerduussvinguliunsganaidisanduandniludygflidungrnenelu

&
a

Uszne Jeonadelaindumivnvesnguunedvansilasumseeusuduanawasiiany

°o v [ s

@y duenada Inaamunsualiufiuvesydmauasutiu Ao N13a519nnaaunIg

A7)

AUATENUITTUNTINLAZAAUN T (Literary and Artistic Works) Ailunisa¥rsassdaud
whilushunumsamswazaurssnmduddy deeunldvensveuivalumsiimudunses
nseunaulugaludnunirdu 017 Wsunsuroufimesuasmaluladasunay Wud'
oudynnnueiuldgniavinitiuile a.e. 1886 finsuiuedu Ussimadiawesuaus
lnglevinisusuugauiluey ”ﬁgmﬂagwmm%ﬁaﬂm nswnluuntayafvotoudayailuu
azasauldululneielmAnnsdunsesnudndvildoamnyauronadoatuaninnsn]
fdeuudasly oni nsenidnvdninasitouldlunmssnnadoudiollfindaavans
nMswasuulatengnsdunses mIverensauasesluunIngaumatiygaussnndu q

Tnedimsualuiiufveydygingavesu dwiolud™

iy Bunuud, Insngual Arsnad, Tums iasugdlsnd wasnging Indnual, n13ANATES
4 P ' aa o ' = ' a
AvAnSauiwennsszuundvia: Jgmnsdenisiseuntsaeuriudumesillauazdmnsididwaznsly
£ a ¢ « a v o/ d. o W C% a v
dayaniduwmaiila (s1e9u3Teaduauysal) (naunw: drinnunesuaivayuniside, 2551), 41-42.
 nganna Aeauysel, NansEnuYeen1sANAsaAInIsnIamalulad Gnendnus damans

UM AuzdRrans UMINGRENTUNN, 2552), 20.

]
a % -

P dnsnqual AINAY, NYUNNEIERdeUsEmAdNRIeavENS SnSUAT WALIATEINIENTIAN,
AUAASIN 5 (N3 TRsTIY, 2555), 69.

Y \Saaienai, 68-69.
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1) U e 1886 maudlalunsussgaiingsida Tnsoydyaatuudlail
13871 “Paris Addition Act and Interpretative Declaration”

2) Ue.a 1908 maudlalunsuszauiingauesau nseudyaatuudled
\Sundn “Berlin Act”

3) T a.a. 1914 maudlelunmsussguiingavesu Tnseudoaaduudled
138N “Berne Additional Protocol”

a) T e.a 1928 maudlalumsUszauiingslan nseydygraduudled
158N “Rome Act”

5) U e 1948 maudlalumsUssauiingeuaead Tnvoudyaatuudluil
158N “Brussels Act”

6) U a.A. 1967 mawdlulunisuseauinganenland Insaydyyiatuuily

a 1

il o1 “Stockholm Act”
7) T aa 1971 msudlalunisUszgaiingaia lseudyapatuudlad

\58n737 “Paris Act”

ﬁm%’uﬂszmﬂlmﬁ?ulﬁl,%ﬁ'wmﬁaw Hoye1luANRNAITENINUSEINA LAY
¥ w.a. 2474 FadunslimssonsunniununueydyyingauesuviediGonin “Berlin
Act 1908” uagsaulul) w.a. 2538 UszmalngliinmIuansanunveilasunlamiusnsdl
Juluauriusnsdlmude 1 81 9o 21 veseudygingaiuesu adungau3a a.e. 1908 (Paris
Act 1908)

audangsuasulavlifavdninueiunsgIuveinsAuasaamningadunstyan

q

=

seiUszina Jaldsuniseensuetaluainaazilunisadisussingulisgnainly

=
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919 nannSUJURBEIAUYIR HANNITMVUAAVIZIUAN MaNAULAY MaNNTTANNTIFVENS

Tnglasinsenianuaninagiteulalunisaanzideuiie ileudadvans v1a 1udu

vad Y o Y o w v

wenaIni eydnangauesulaliundydanieitesiutedndnuastaunt Juansves
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[ 1

WvesdvansiivatsUsenis devilinisnszyindananlldeadunisasiindvdns Inge1avia
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=

nsiTanaIszd1Aeylans

L Saaieniy, 69-70.
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1) desniiunisasilindvansmiute 9(2) veseudyyniuuesu'® nanihe

A q

Ingvanaueydyyuasude 9(1) lamnualidvedudnslunulssunssuiasau

Aaunssugeudidnsusieamevingu Tunsvigrausuiiduans wivnndunsaidu Tu

Y

= v o Aty v v a ° v Y
WWNN@U&UT@ 9(2) 5Uaﬂawammqu%ﬁlﬂ@umqﬂiﬁﬂigLﬂﬂﬂqﬂaqmqiﬂﬂqﬁu@maﬂﬂL’JusU'EN

g} q

msazilinavanslanigldteuly 3 Usenis wiseisuniman “Three-step Test”! sulaun

1.1) Boulwtousn: UsemaniAaudindesnvuadesniutuliiduy
AN
1.2) Waulwtofans: nshauselevutuAadluUdnfanITwaIIml

Uselgauanausuiiavdnsauunivewinuesdudns

[ ! o

1.3) Waulvanie: n1snseyinginafeskinsenunsyiaunedns

q
s

SUYDUAINYNUVDUAVBIAVANTLAUANAIT

wva ¥ 1% a

PnundyaRvesnIunTazilndvdnsainan Useman Aaugn
Yosaydyauesutuausafiaziiteuluvesdosniunmsasiindvdnsludayafidu
ngvnanelulszmavenu lnsivuadaninnsanliesitasisayuaziianslunisly

Uszloviannausuiidvansleuindesilels 39azdalsinnisnsyyiiuldidunisazida

Doy

AVEAN

2) Fognuiumsaziiinavdnsniude 10(1) uavde 10(3) Yos0UdnyaINg

g ] q

)18

wasulunsiteudvdndegnadusssudmsuniseneds (Right of Quotation)'® nanafe Tu

=

nsldusglosinnmuduiaeansildinsunsnanelnevoufengrneseaisisusugey
annsonssyild winsldnusuifeavidusendunsldediadussuuasdesihmsseds
uwsinveanuAvAnsdudinissndsdsufinssrdmnunarumemidefiuiua
Nsansteefluguuuuvesnsasuinde Tnsmsssdafanandesliiiuinguszasdlumsld
AuiigaBaunzmagisdanudvinitduasfesddduvaiinuasovesiatsassdiivang
oeflusaudeiane el dumsuifernduimesnduiiadns

et vngldausuiiaedvs [ oRnuioulavesderimusluniséredan

[

audyaAsnaILe deuannsafasinnusulidvansvesiduanliusslovile

' Article 9, Berne Convention.
T dumy Sunuwd Lagany, N1IANATINAYENTIUNWELNISEUUAIYE: UgynisanisiFeunis
] a § < Y = vy a § < a a C% I't
dousiudumeiillauazdymnisidnfauaznslddeyanedumeiida (snenuideatuauysel), 45.

8 Article 10 (1)(3), Berne Convention.
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Tnglidndunassoaesygindivesdvdnsiou Jedeulvvesdesniunisazilindvdnslu

(%
Y A

Jotlgauiinailiianisweunsesinnuiliine sanduasduiining subdduiniagyili

Winnsiauwasvesrausiy

o

3) YoaniIunsaslinavanaaude 10(2) veseudyyInguasuy

g q

TunsldudednsednaudusssudmsuingUszaslunisiseunisaou (Use for Teaching

)19

Purposes)® name Wudssniiunmsavilindvansieliinnsidusslovianausudl

A9an5 lieglnensasunelugedsiun N19nsEaeLdesrsanIn wseasduiin deanse
2 Ao = ' oV v A & A a o &
A Bl TngUszasAlunisiseunsaeudananunsanseinl tnglifadunmsasidindvdns
»

wivial nmsldaudvansinanasdesegnelivdnnsldauegausssuuaziewinis
gedatisnnududivesdvdnsvesnuduiidvansiusiig

¥ 14 a

4) doniIunsazlindvanaaude 10 3 (1)(2) vesaudyyngveiuly

£

nsldausuidvansedradusssuieuselevilunisdeaisuiasu (Exception for Benefit

of the Media) w3aifieUselenilunsseaug (Reporting Current Event)® nanife
Budesniiumsandadvdviidielfldnusuiiaeanidmsunnitauetm senumgns
viieievnisiuniansel lidnaglaonisfiunt nnsunsidesunsnnmseissulunsdeansniu
yadte Tnedesegneldifoululymsuiameasdnsds A vioamududwesdvanivesiu
Sufiavdns

2.2.2 nslduduanilagvausssy (Fair Use) neldnnumnasindaeansly
nndaumatayariiieafiunsén (TRIPs Agreement)

afls “Ausnasideansluningdunadyafidiestunisé” (Agreement on
Trade Related Aspect of Intellectual Property Rights 138 TRIPs Agreement) %3afiiSen
i “AumnawiUd” WummnasfiinainnisiasamsmmmanAluseunisuseaud
UszinaginisvesnunnasmlindneniBaaniniuaznisfn (The General Agreement on
Tariffs and Trade %30 GATT) ni3ofiSeniud1 “wnas” Tnearunnaswisddiuiedumu
anasserindsemaaduusniifunmssvuavdninasitazinassuwesnslvianuduases

nindaunstyanaseunguluynuszan? liinesdudvdnsansdaaes dn5uns

¥ Article 10(2), Berne Convention.
0 Article 10bis (1)(2), Bemne Convention.

6 L4 1 1 a ‘a‘ a a §
“ INTNEHY ATINY, ﬂ{]ﬂuﬁﬂi%ﬂ?’]ﬂﬂi%LVIﬂ’J’]ﬁ’JEIﬁ‘lIﬁVIﬁ ANSUNT LLazLﬂif’N‘lﬂﬁJ’Iﬁlﬂ’]iﬁ’],
23, 35.
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auinsnsUyaiabilunguanenislu Ussmeiu o
msfuaseninddunetyyiuiodulsanwihdeninnuddgyeogrannluns
[ ~ A o 1% Y @ @ 1 v fa I [y
1959150U83NIE L nUssmanimwLa ladaiudn ninddunelagagududady
nANNAAYlUNATYEAALNAIMNTTNUBIUTEMNALUNITUIITUNINITAIVBINAA
[ 1 a [V a a v fa A a d’( 1
msflan wavazhaiuiUszaulgmilusoinisasdaninddun1sdygninduseng
unsvay esnusewmannasimunlainisanaisiieminddunistygwavivalulad
mevgeansveslssmaniauianiluldlaglilasveugs waslumaasugaanstu
gonovdransenuluTosdunuIIATeduA Wnmszgnvinsaesnideuluugouliiiauyu
lumsAnduiaulundaranimindaunatayadu feorathllgdymiasugiadamnia
waztdunmstnrirod@iniensmsenineUsema Jevililsemannauudilasaulalay
aszntindsUseauiymsnan gahlugnswanduiiliiianisasndarianunnad
1 medvdluninddumelaafiineatunisamsenuanamsvd Inadunswaunau
o & eV 1 I o a wa A a .
wanMsNugIuvasned Lidnaslunannisuinigesauyf (National Treatment
Principle) nénn1sufuRigesminlasuaueuas1eies (Most-Favored-Nation Treatment
Principle) wanasmoulnu (Reciprocity Principle) nalnsgdutiafinam (Dispute Settlement

Y v % o % o [ U 1

Mechanism) \imefufundnnsaAnvesaudyandmensauasamsngaunis gy

o [y 3

9u 9 917 eudyangeiia eudyannsaueiu Tan a1 iiveLdunsimunuasgudusi
(Minimum Standard) lun1slimnuAuaseanswddunadyailunniszan lngszaaazi
UftAlumslrieuduaseminddumedgalussiuiidiniundydfvesnunnamiud
Taile! wionalimnuduasedlussduiiganinnelifoulvitlidnnieudsendnnisluny
anasivdlduasidunsmeussinguieafureunvesdnslummingaunsiiyailu
nstedulgnguune saudanssziudeinmszninesgnialinie

wananil muanasindeanslunindaumlyaiiieaiunisise TRIPs tald
fimsnadninasidesniunsazifindrdnsviensiansnssidudunmsasndedvans
(Limitations and Exception) Tuidas msldsnaransinevousssulidenia Agreement on
Trade Related Aspect of Intellectual Property Rights, Article 13 “Members shall
confine limitations or exceptions to exclusive rights to certain special cases which do

not conflict with a normal exploitation of the work and do not unreasonably
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prejudice the legitimate interests of the right holder. FeAINI “UsINNENITN

imuadedniavisedesntiuansusidinealauwiiame nsalfilavuiensdivingu Jadesly

Taugaiunisuarmiusslevilasunfvesiuuasliilideudeegslufiivenadeuselov

[
LY va o

SUBOUSTIUVRINTIEANS " ? InennundnyaiRnanaaiulddnansydAgyvesundyd i

o <

[

lLilddanuunnsnsldanmdnnislusudygnsavedusilatn Gsanuunnsnsusenisddny
fio AusnawUdlduandninawivestesniumsasdiindedns eganindluusynnsi
annsolitaduuianslivnussinmveadivesdudnd nglisiaussamviodnuazueinis
nsvvhilasunseniusuieldindvsvesasisasilunsldusslovdannusuiiavans
Fuleadosiavsedesniuresmsnssisudunisasfindvdndwitu dsludiuves
sudyansnueiuiuszfunmshimanzansveniivesivdndlumshedundnsuie

vy
a

Judesniumsazilinavansnanlausingaude 9 veseudyginguvesy uaveilaniy

D,

s

AnasUduazeyduygyuesutuwinsnegnngldteuludesniulunsasdndvdnsndeds

a ¥ a

Wunstasensuatsuseleviannausuiiavansaulnfvesinvesdvinsuazdelal

NIENUNTETIBUTNEVTTUYBUMILN) NUEVBNIVBIRVAN S AN TN WA I

2.3 AusdyginnleavaNsvaesAnIsnswgaunslsyyilan (WIPO Copyright Treaty

[ ) [

1996 %38 WCT)

ausdygInvdvansuesesanisnsngdunistyeilan (WIPO Copyright Treaty

£ v o

1996 %130 WCT) vi3ofiSenin “ausdyarindaeavans” farhiudletuil 20 Suaau

W.el. 2539 ay uAslaian Ussaainwesuaud TnednatsduldideTud 6 Suiau we. 2545
UsznANIAANITNIINIY 98 Usena 9171 ansgolsng ansI¥enandng seamsiay u
Guu Awelud Buide Wudh (Voya o Fufl 30 ngAdIn1ew w.A. 2561) Feauddyandnan

fallunguungssninasemaiegnielinisuimsdnnsvesesdniamingauniatyayilan

* Article 13, TRIPs.

2 35¥u5 wadlwy, Jgnnguaneduansifsatunmsiiausuiifvlniussamauninssuuay
detuiinideandauladlagBnns Remix (Gnerdinus Simansumndadin auzdimans aniudadin
PAIUUSUSAENS, 2562), 66-67.

% funu Buvuud uaganiy, Msdunsesdvlnieauiimeunsssuuddie: dgmdenisFeuns

1 a J < Y = Yy a g < a o/ g
aaumuaumasmmazﬂzymn'mmmLLazmi“lmagamaaumasmm (swmu’maauuauyim), 45,
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(World Intellectual Property Organization %158 WIPO)? Guunuisnistifayfiey
yospsAnsavUszrmAfiazduiunmsluduiietesiunisduasomingaumaion®
Falawihlvagnsevinlasendungnarinazussingiifmuatu Tnsaunnassewing
Usinarng o 9191 oYFEYEINTIUBTUINIUNITALATENIUITIUNTTULALAaUNTTY
(Berne Convention for the Protection of Literary and Artistic Works) audgyay1ngalsy
ilensdunsestinuansiuanastuiinidosuazasdnsunsidoaunsnmm (Rome Convention
for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations) 1Uu@u

Y

iy asAnsmIndaunnstyglaniaslsenanifaundnvesausdnyayiinmenis
v a a £ ] Y & < ! a o [ ! A 4 = k4 ¢
AUATBIAVENS (WCT) tulimdanuinausdyafind1inisivgsedinisasiengnoe
serinlssmdlvaenaaaiuanimaesdiny wsegiauas Tausssululagiu lngldnsewin
fenansenusuneiun1sAuATeardnslugafdva LlawinANUATIvIt Az WML
A < P o vy Y = v aa a Nv 1 ' £
smsiveamalulad FedemarilvinAuausarinisudutavdnslnegisiedu Inens
Woulgup3eriwdumesidaniuszuurasneuiiunesiidurilmingeamdunisneuns
Nuduiidvdvsdansisaulionsinsiuazies uiluvaseriuidmariliannis
AzIAAVENSUNTEUUABNN WA TN LTUBIINAANENITAYINNSIN TN USUNAVEAS
WAZHEUNTTRYANUAINEINWTBIN6Ng 1 vasglrusmslugiuzdenandlaeeslidndin

a o =

fuuazia UssmaniAaudnvesausdyaidalandunsuilufisdiusueuuannsns

lunslvauruasesuduiifvansivaenasesivan nlamiintu’’ lngdnsiusedu
ANNANATEIRANUBUNAYANS NN TuN I N mua LI lueydyangsuesy nadfe dn1s
mMuuavauunn1saduldvasngunaiaueydyyiadlilianudaauinddu lagi

NENTEAUNIANATONUAVAVElUgARATalinNsas N senIeUsemalng o way

~ A a A A U oW ANaa A A =~
Insuiindnsnsmanalulagivevsrultlunsainin1sraniagaunsnisnianalulag

1% a

» gnnuarismadan, agunsdndunfauddygridsivinsvesesdnimingau
n1atieyryalan (WIPO Copyright Treaty: WCT) [Onlinel, 24 Wadn g 2561, wviasdian
https://www.senate.go.th/document/mSubject/Ext84/84179 0001.PDF.

% noslouneirsegnaseninalseng NsuAsygRaseninUsene, asaniminddunistyyn
Tan (WIPO) [Online], 23 Qumﬁué 2555. Wiaeian https://business.mfa.co.th/th/content/16262-
asrnsninddunateygilan-(-wipo-)?cate=5d73a21d15e39c36a8006c2d.

2 4Ua3 vika upgwaspun gandns, “wmsmisrefunisazdindvansesulmilulszine: ofn

Jagtu wagowran”, 2sa1sliAanans 11, 2(nsngnau-sunnay 2563): 99-100.
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1) Msmvuadnsiiundasassanazddnsundieslfedlunisnagiiay

Y

duAvSoonmeunsieassaty Faandimsneunsnudvanduudedumeddn

2) MIMMUALINTFIUNWNYMINEENTUNITANATOIINTNINIANALULAE
warmsudlalgmnmsmauidsanasmsmanaluladiiussansamdisane

3) NMISAINUAMILDIENSANATEINUNTNE AR OADILVBIATNETIA

wazsaludn 50 U duwsraseassafaunaIung

g

Tutagtudszawealvetuegtisseninnmsvaidnlunfaundnausdyyrindienis

=

AUATBIRvANTYatasAnTnInddunislaalan (WCT) Fansensenidvd Inensumsnddu

vaa a

ety slasinmsaniunisunlufisfunseseinaRavans w.a. 2537 ielidonnass

o

v W Y & = a o o ! < a wa o LY
wazsassuiunsiinluniAausdmaininan waziunisunlalgmilumeufianeadu

msUsduldundgeRlusesninuivinvesilviusnis (Interet Services Provider %138 ISP)

wa o =

Tngvinsusulssundyelineatutesniuanusuiavesliusmsielvinisdeauly

¥ 5,
[ a a o

ngviEneiusyansanEndu udadunisenseaun1sAuATesnuavanslugARvia il

3

wa a

UsgAnsn e uwingnsgIuvesana® geluvastisnamsesslygaavans (adun 5)
w.A. 2565 Faduadunnluldsiiunsaduazrinisusenaasiussfisayunyind,

Tngazinavanulaluiud 23 daay w.a 2565

% oINS NN, “UNUIMYeInTE st eAamen1snIsinuRningIfupeuianes
w.A1. 2550 Tunsundesuduiidedns”, Msansnguanensnddunialyyiuasnisirssndnalsema
10, (waAdnneu 2550): 42.

14

» gnnuarismadan, agunsdndundauddygridasivansvesesdnimingau
n1atleyryalan (WIPO Copyright Treaty: WCT) [Onlinel, 24 Wadn g 2561, wviasdian
https://www.senate.go.th/document/mSubject/Ext84/84179 0001.PDF.

vaa o

* nuannisuazivgualunsusenialdnszssdyaAauans (auduil 5) w.e. 2565.

17

* “nguunedvansudlulvaiing 23 a.a.4 aenauasidaninids”, Tnedgesulail [Online), 26

qumﬁué 2565. WA https://www.thairath.co.th/news/tech/1757873.
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el MsuAlowszsvUygRdudns @Uuf 5) wea. 2565 wagnsvetiduniAauidn
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2.4 wasmamamalulaglunisdunsesduansvasanniwglay (EU Directive 2001/29/EC)
annmglsuldiiniseannguaneiieadesiundninasilunisiunsesdansuagans
Prafsananalulad naduwuavndiiinguussmaaundnluannmelsudmsunsinly
tydRidungmnenglussmavesny il liiAnnuaenndesiuundygRvesausdynn
Bumesiln Jaldlimseenngvune “The Directive 2001/29/EC Parliament and of the
Council of 22 May 2001 on the Harmonization of Certain Aspects of Copyright and
Related Rights in the Information Society” Wiofilun31 “The Directive 2001/29/EC”
Tngldunsivsesnnaniuasanzanniuisannmglsuisloud 22 nquaneu aa. 2001%
faitngusrasdliumsaauniydRveangmnglunislieudunsesiieniuavansuas
avthafssegadusunieduieiuluannimglsy 1ng EU Directive 2001/29/EC léiin1s
oyfinmhundygiludes mevheniang mameunsnusoas sy M3fuasastoya

U313893 uagmsAuasosasnIsianelulad Jalatnamngnaumliluausdyyives

v a

32 o o a a Y & = a o 1 £ I3 o g
drinnuavisnsdiant, asunsindunfausdyyrinledvinsvesesrnimingdy
naleygyrlan (WIPO Copyright Treaty: WCT).
* p3nssa W, “UnumvssnseslygAimenisnssinanuRangIfuasuiInes

.. 2550 Tun1sundesausuiiadedns”, 55.
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pesanInIngaunalyanlanis 2 atu sulaun duddyeinniensauaTesaadns (WCT)
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2 ¥ a a U QI v = a Y o
wazausdy1ImIenNsAuATeENsYRnLanIwazdITuindss (WPPT) Ingladinmsinvun
undgyalRngraneiuislusesduneinunsimuinatevisenaniaeawnsnismiamalulad
M1AUANNISLUIAY (Access Control) NM3AIUANNTTYINGT (Copy Control) SIMENUE18YB UL
YOMANLNUINTANATERVENEIUAINTRINITINUAUIY N1SUTNSIEITesiuLAsasle

L) s v o [ o a o < a a aa Y 34
wsegUnsaimlddmsunisnssinanuindwdundndswnnsnismamalulagdnaie
Vil ansedAtyvaamanineinIsANATEIAEITae uAYENSHATANSU1AL DY

EU Directive 2001/29/EC @u15afiansaslanail

1) MIvanideesaunsnIsnisnalulad

Inevianm1y EU Directive 2001/29/EC Article 6(1)* 1adin133aman
ngvuglidn “UseinAantndednliiin1sAunsemng uinenminzauwasiiiewe lunsdl
o a A aaa a a = v o A a4 v a Y
iimmanidesnnismanaluladniussdansnin denseinmaniaesivisedivndu
AT TngUseasAtuey”

wazm1w EU Directive 2001/29/EC Article 6(3)* lonamdnnguungliin
“Wnsnismanalulad waneds welulad aunsalinsesile vsedilsenaula 9 ieuunf
Yasn1sieugneenwuuNitetewisediansnseviviesudrdnsvisedansaula lnedlasu
BuINNNIRIATENEVTeaVEBUlTA e e uAvANETLAT YUl eNg MUe VTR ENSHY

ngvEnenlansvulneRniy waraziiodnunsn1smanalulagituiiuuiiussansam

* ngeana é}gqamgizﬁ, NANIZNUVINITANATRIINTNIIamAlulad, 112,

* Article 6(1), EU Directive 2001/29/EC “Member States shall provide adequate legal
protection against the circumvention of any effective technological measures, which the person
concerned carries out in the knowledge, or with reasonable grounds to know, that he or she is
pursuing that objective.”

* Article 6(3), EU Directive 2001/29/EC “For the purposes of this Directive, the expression
‘technological measures’ means any technology, device or component that, in the normal
course of its operation, is designed to prevent or restrict acts, in respect of works or other
subject-matter, which are not authorised by the rightholder of any copyright or any right related
to copyright as provided for by law or the sui generis right provided for in Chapter Il of Directive
96/9/EC. Technological measures shall be deemed ‘effective’ where the use of a protected work
or other subject-matter is controlled by the rightholders through application of an access control
or protection process, such as encryption, scrambling or other transformation of the work or

other subject-matter or a copy control mechanism, which achieves the protection objective.”
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0619019 Inglailévhmsuisssanmvesnasmsilésunmduases nanfe Wunslew
mumngvesnAIMInanaluladinseuaguauludsmsmuaunisidif (Access
Control) tnasmsfillunisauaunsydunsusg (Copy Control) wagynnidunsdliild
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1asMsmamaluladiielduusefuInnIsndsunsonsaE g ud ulavansUU A o9

Sea

lgsuaugymanidvesdvansitelndumnsnismanaluladmeuiu’
2) msnsgyhduanuiianeiugunsal insasdenld wseduneaiy
ALAINIUNITAANLALUINTNISNIaALUlad
al irective rticle 1 al )
Tnenanmy EU Directive 2001/29/EC Article 6 (2)® Taaenannguungl)
11 “UseimnaauTnaoddn idn1sAuAToImNIeN e iEns duLas eanaLAgIfUN1SHEs
Y191 317ne e T lawaniieune vIsliyrsensaunsaaiiauselewllunianmve
) = P a o & A v A A A o A A
FUAT9959 NANAUN UTBEIUYTZNDUNBDAIUNITAUTNITNNEI DI lUNSUANB BRSNS
mawaluladdudunig
(@) Tdduasu lawan vevimseain iainguszasdlunisvanies
1IASNSNAVALLAENTUSEENS AN V5

[

(b) Tinguszasadidglunienisnidiag iiveldnaniaeswngns

o

NNAULRENTUTEENS NN

* nganTa seanysal, nansEMuvasnsANAsasIAsnIsIawatulad, 113115
% Article 6(2), EU Directive 2001/29/EC “Member States shall provide adequate legal
protection against the manufacture, import, distribution, sale, rental, advertisement for sale or
rental, or possession for commercial purposes of devices, products or components or the provision
of services which:
(a) are promoted, advertised or marketed for the purpose of circumvention of, or
(b) have only a limited commercially significant purpose or use other than to
circumvent, or
(c) are primarily designed, produced, adapted or performed for the purpose of

enabling or facilitating the circumvention of, any effective technological measures.”
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3) TouNLIUAIIUTURR

Tnevidnnu Article 6 (4) vas EU Directive 2001/29/EC thulgiinisang
wanNIIEesdvanSausafivginuates fauaztosniiuanusuialunsandes
wasmsmameliladldlaennuaiasle warmndunsaiiiivesduanidsldldmiiunmsda
TihnasnamanaluladfivmngaulussesnansuaumsUssmasudnvosann melsudus
ﬁ]géf@ﬁﬂiﬁﬁmmmitﬁaLﬂuwé’ﬂﬂizﬁﬂﬁﬁwaqaﬁuEméﬁ%ﬁum51151’;3’151’%’U1J3318%ﬁmﬂ

Yauniuvisetadninuang et

** Article 6(4), EU Directive 2001/29/EC.
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Wiail EU Directive 2001/29/EC Article 5(2)%° uag Article 5(3)*! tufilad]
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AMIMNUALINTNITTUR FaTudesnunldlunsdiiidvesdvansdalilsvinnsinli

“ Article 5(2), EU Directive 2001/29/EC “Member States may provide for exceptions or
limitations to the reproduction right provided for in Article 2 in the following cases:

(a) in respect of reproductions on paper or any similar medium, effected by
the use of any kind of photographic technique or by some other process having similar effects,
with the exception of sheet music, provided that the rightsholders receive fair compensation;

(b) in respect of reproductions on any medium made by a natural person for
private use and for ends that are neither directly nor indirectly commercial, on condition that the
rightsholders receive fair compensation which takes account of the application or nonapplication
of technological measures referred to in Article 6 to the work or subject-matter concerned;

(0) in respect of specific acts of reproduction made by publicly accessible
libraries, educational establishments or museums, or by archives, which are not for direct or
indirect economic or commercial advantage, without prejudice to the exceptions and limitations
provided for in Directive (EU) 2019/790 of the European Parliament and of the Council (1)

(d) in respect of ephemeral recordings of works made by broadcasting
organizations by means of their own facilities and for their own broadcasts; the preservation of
these recordings in official archives may, on the grounds of their exceptional documentary
character, be permitted;

(e) in respect of reproductions of broadcasts made by social institutions pursuing
non-commercial purposes, such as hospitals or prisons, on condition that the rightsholders
receive fair compensation.”

“* Article 5(3), EU Directive 2001/29/EC “Member States may provide for exceptions or
limitations to the rights provided for in Articles 2 and 3 in the following cases:

(a) use for the sole purpose of illustration for teaching or scientific research, as
long as the source, including the author's name, is indicated, unless this turns out to be
impossible and to the extent justified by the non-commercial purpose to be achieved, without
prejudice to the exceptions and limitations provided for in Directive (EU) 2019/790;

(b) uses, for the benefit of people with a disability, which are directly related to
the disability and of a non-commercial nature, to the extent required by the specific disability,
without prejudice to the obligations of Member States under Directive (EU) 2017/1564 of
the European Parliament and of the Council (2) ;

(c) reproduction by the press, communication to the public or making available

of published articles on current economic, political or religious topics or of broadcast works or
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other subject-matter of the same character, in cases where such use is not expressly reserved,
and as long as the source, including the author's name, is indicated, or use of works or other
subject-matter in connection with the reporting of current events, to the extent justified by the
informatory purpose and as long as the source, including the author's name, is indicated, unless
this turns out to be impossible;

(d) quotations for purposes such as criticism or review, provided that they relate
to a work or other subject-matter which has already been lawfully made available to the public,
that, unless this turns out to be impossible, the source, including the author's name, is indicated,
and that their use is in accordance with fair practice, and to the extent required by the specific
purpose;

(e) use for the purposes of public security or to ensure the proper performance
or reporting of administrative, parliamentary or judicial proceedings;

(f) use of political speeches as well as extracts of public lectures or similar works
or subject-matter to the extent justified by the informatory purpose and provided that the
source, including the author's name, is indicated, except where this turns out to be impossible;

(g) use during religious celebrations or official celebrations organized by a public
authority,

(h) use of works, such as works of architecture or sculpture, made to be located
permanently in public places;

(i) incidental inclusion of a work or other subject-matter in other material,

(j) use for the purpose of advertising the public exhibition or sale of artistic
works, to the extent necessary to promote the event, excluding any other commercial use;

(k) use for the purpose of caricature, parody or pastiche;

() use in connection with the demonstration or repair of equipment;

(m) use of an artistic work in the form of a building or a drawing or plan of a
building for the purposes of reconstructing the building;

(n) use by communication or making available, for the purpose of research or
private study, to individual members of the public by dedicated terminals on the premises of
establishments referred to in paragraph 2(c) of works and other subject-matter not subject to
purchase or licensing terms which are contained in their collections;

(0) use in certain other cases of minor importance where exceptions or
limitations already exist under national law, provided that they only concern analogue uses and
do not affect the free circulation of goods and services within the Community, without prejudice

to the other exceptions and limitations contained in this Article.
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(2) mvha Tnsameivhiulaeesaunassney anuinw
fifis s videveannuneive AllFsuusylasinouunuimenssionsdon (Article 5(2)0)
(3) matufinnuiifiongiang dslévintulasesdnauninimunsides
(Article 5(2)(d))
(@) mavevesesAnslaluansmrarils (Article 5(2)e))
(5) msldifleTnguszasd dmsunisaeu viemside Tagldsey
uasTsNuazdegus (Article 5(3)a))
(6) msltifieussloviivesauiinslagnss ludnwarililvdunsld
lugandlvg (Article 5(3)(b))
(7) msldiieTnguszasdlunsinmanuuaensouazaiusiung
VNESITE MIBNTANTUNUIBINEUINNT $5a01 Y5aRaINTs (Article 5(3)(e))
4) Yoyansusmsdns
Tngmdnau Article 7(2) 793 EU Directive 2001/29/EC® duldfiman
ndninurludesdeyanisuimsanslity lnodin “foganisuivmsand” vanefa deyale q
fiwesdvanslilizessuiiatestuay Jeulvvesslinu fiavFesiaiuaniddoya

aana gdlun1snuasesdayanisuImIdnsuulsemaaunindein i

“ ngeana é}gqaugizﬁ, NANIZNUVINITANATINININITMISmAlUlaE, 120.

* Article 7(2), EU Directive 2001/29/EC “For the purposes of this Directive, the expression
‘rights management information’ means any information provided by rightsholders which
identifies the work or other subject-matter referred to in this Directive or covered by the sui
generis right provided for in Chapter IIl of Directive 96/9/EC, the author or any other rightsholder,
or information about the terms and conditions of use of the work or other subject-matter, and
any numbers or codes that represent such information.

The first subparagraph shall apply when any of these items of information is associated
with a copy of, or appears in connection with the communication to the public of, a work or
other subject matter referred to in this Directive or covered by the sui generis right provided

for in Chapter Ill of Directive 96/9/EC.”
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*! DigitalCommons@University of Nebraska-Lincoln, The digital millennium copyright
act of 1998: U.S. copyright office summary [Online], December 1998. Available from
https://digitalcommmons.unl.edu /scholcom/81/.

* Ibid, 9-10.

* Section 512 (a), DMCA 1998.
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* Section 512 (b) DMCA 1998.
* Section 512 (c) DMCA 1998.
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2) andufnuldlasumsudassuinannsdviselindnussautadindnwm
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*® Section 512 (d) DMCA 1998.
*" Section 512 (e) DMCA 1998.
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3.2.5 ynInsudslinsruuaziiean (Notice and Takedown)

TuiFes mauddlymsuuaziihesn (Notice and Takedown) thilgtalddsduly
nsdifiinvesdvdviivdngusudfismeiivwdeldifimsandindvansuussuuniawnetne
Ao RSV liUINsluUssnvgliuimssulnteyalussuunseinsedngniy
‘ﬁEﬁﬁugmiﬁ’muﬂ(lnformation Residing on Systems or Networks at Direction of Users)
14 Section 512 (c) waglriusnsszyduvsvasdayalinformation Location Tools)
#11 Section 512 (d)** ilelvhirfeyanenfinesievnasfindvansoonainszuumie
wetnevesliiuimaviessiumadindsioyanenfinpestulasdinisnmdninusiduney
UftAlumsudslimsunazieantilu Section 512(C)(3) a1 DMCA® Faiielinisudadia

msazlindvansaananiinadunisudenveusieng vuneniswieiuasdondun1sud iy

a 1 Id Y L&Y PN o v = a v 1 dyqo
‘Uiﬂ’]i‘VIS'TUE]EJNL“LJ‘LJ@WEJ&ﬂ‘lﬁm@ﬂ‘lﬁﬁﬂﬂi’lﬂﬁﬂﬂﬂﬂﬂ’mu&] I@EJG]ENNT]EJ@%LBEJ@@QG\@VMH

% Section 512 (d)(3) DMCA 1998.

* Aust wenlny, Anusuiavesdliuinisdumesiile: Anwinsdianuiuiindwinainns
é'ml,ﬁu%'aa&aﬂ‘/’il,ﬁﬂmnmis‘%amaﬁuﬁqazLﬁmamawéuuauma%tﬁm, 116-117.

% Section 512 (c)(3) DMCA 1998 “(A) To be effective under this subsection, a notification
of claimed infringement must be a written communication provided to the designated agent of
a service provider that includes substantially the following:

(i) A physical or electronic signature of a person authorized to act on behalf of
the owner of an exclusive right that is allegedly infringed.

(i) Identification of the copyrighted work claimed to have been infringed, or, if
multiple copyrighted works at a single online site are covered by a single notification, a
representative list of such works at that site.

(iii) Identification of the material that is claimed to be infringing or to be the
subject of infringing activity and that is to be removed or access to which is to be disabled, and
information reasonably sufficient to permit the service provider to locate the material.

(iv) Information reasonably sufficient to permit the service provider to contact
the complaining party, such as an address, telephone number, and, if available, an electronic
mail address at which the complaining party may be contacted.

(v) A statement that the complaining party has a good faith belief that use of
the material in the manner complained of is not authorized by the copyright owner, its agent, or

the law.
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(vi) A statement that the information in the notification is accurate, and under
penalty of perjury, that the complaining party is authorized to act on behalf of the owner of an
exclusive right that is allegedly infringed.

(B) (i) Subject to clause (i), a notification from a copyright owner or from a
person authorized to act on behalf of the copyright owner that fails to comply substantially with
the provisions of subparagraph (A) shall not be considered under paragraph (1)(A) in determining
whether a service provider has actual knowledge or is aware of facts or circumstances from which
infringing activity is apparent.

(i) In a case in which the notification that is provided to the service provider’s
designated agent fails to comply substantially with all the provisions of subparagraph (A) but
substantially complies with clauses (ii), (iii), and (iv) of subparagraph (A), clause (i) of this
subparagraph applies only if the service provider promptly attempts to contact the person
making the notification or takes other reasonable steps to assist in the receipt of notification that

substantially complies with all the provisions of subparagraph (A).
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3.2.6 Nsleuds (Counter Notice)

M1 Section 512 (g)X2)** wag Section 512 (g)(3) U3 DMCA lainsanenanineust
TuiFes n5l#uds (Counter notice) Tul3 iterfumstiostumaudslinmuuagiiiosntonis
avifindvAvisiionafinannisianaavidonisdean Taeidumsadalomalsiglivinmsiing
povaussonsuidlimuuaziheanisdondndreidlduimaduldinssinsasdinduans
voud1vesdvans lnewderlviuinmslisunsudslimauaniavansisossindnisazda
dvavsvestoya mesamesluszuuviainietnsvesliiuing uazgliuinslévianisi
ToyanoNTIMBTEONAINTLUUYTOLATEUE VRN UTNIIMTBIEIUM ST oY ARaNa 1L
tfu gliusmsnedoninisudslugedlduinsliglduinmeuiiud Jldtnsduiunisi
sonFesziunsiiiiisteya eufmeivesilduinsSeuiesuds Tnefldusnsiiansias

nstusedliudmutemmuareingmang udaalinisene  sufgiudenanoslu

“ Section 512 (C)(3)(B) DMCA 1998,
“ DigitalCommons@University of Nebraska-Lincoln, The digital millennium copyright
act of 1998: U.S. copyright office summary, 12.
* Section 512 (g)2) DMCA 1998
(B) upon receipt of a counter notification described in paragraph (3), promptly
provides the person who provided the notification under subsection (c)(1XC) with a copy of the
counter notification, and informs that person that it will replace the removed material or cease
disabling access to it in 10 business days: and
(C) replaces the removed material and ceases disabling access to it not less than
10, nor more than 14, business days following receipt of the counter notice, unless its designated
agent first receives notice from the person who submitted the notification under subsection
(c)(1)(C) that such person has filed an action seeking a court order to restrain the subscriber from

engaging in infringing activity relating to the material on the service provider’s system or network.
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o Akiwate, G., A new look at the DMCA section 512 takedown process (Thesis, Master
of Science, University of California, 2015), 8.
* Section 512 (f) DMCA 1998.
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3.3 datisAuvassEuANglsUINAENANINMTININYNINEVBIUINTRIANATEUMA
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 nsal essniufanans, “umsnisneunaseslunismiugua Digital Platform Anwinguang
Yaannmelsy”, 2M381InguaneUnATas 34, 1(NUN1WUS 2565): 76-78.
" CMS Law-Now, The e-commerce directive [Online], 12 April 2002. Available from

https://www.cms-lawnow.com/ealerts/2002/04/the-ecommerce-directive?cc_lang=en.
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8 Article 2(b) EU Directive on E-commerce.
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> European Commission, The digital services act package [Online], 5 July 2022.
Available from https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package.
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“ Taweepon, S., & Julagasigorn, P., The 2022 amendment of Thailand’s copyright act:
The good, the bad, and the backstory.
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