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ABSTRACT

This thesis is related to study on “the possibility to rule out that the patent
law is not an offense which presently the intellectual property law topic, particularly
put the patent on a Theory of Monopoly”. They believe that the sole rights in a
short period will create a motivation for innovation and expose the invention to the
public. In fact, this concept turns out to seek to benefit of the patentee endlessly.
The intellectual property laws are both of privacy offence and public offence, which
this two kind of offence has a different effect to social. The public offence is the guilt
that affect directly to state and social. The act count as the state is the victim but
privacy offence is affect directly to injured person, not affect to the state and social.
The researcher will study about patent law which defines to be a criminal offence.
Most is dispute between private which not have an effect to the state society. In this
context, we will study on patent law which is defined as a public offence. The
majority of the disputes between the private which does not affect the state and
society. In the researcher opinions, both patent law and general criminal law were
different in legal and moral ideologies. In the other words, the provisions of the
general criminal law are intent to intimidate no one offender to life or intimidate no
one offender reiteration for the safety of the people in society. The violator will be
punished according to the different offense. Patent law is between private disputes
about business benefit mainly. Hence, the spirit of law and moral law are different.
A dispute occurred in a kind of patent law as a criminal offense between the
intellectual property owners to private. When the patent goes through the process
of police, prosecutor who is the public resources of the country. In this case, the
attorney is a plaintiff to sue for private or multinationals which means private

company use of the state to pursue business interests. For overall, it’s consistent.



But it is not helpful to the creation of economic performance which impose a higher
penalty especially imposed by the criminal. How should we resolve the problem?
Or there is any possibility that the guilty of patent infringement is compoundable

offences.

Keywords: Non Compoundable Criminal, Patent Law
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? Article 2 (1) of Paris Convention: Mé’ﬂmiﬂﬁﬁﬁ?jmﬂmﬁﬁ

(1) Nationals of any country of the Union shall, as regards the protection of industrial property,
Enjoy in all the other countries of the Union the advantages their respective respective laws now
grant, or May hereafter grant, to nationals; all without prejudice to rights specially provided for by
this Convention. Consequently they shall have the same protection as the latter, and the same
legal Remedy against any infringement of their rights ,provided that the conditions and formalities
imposed Upon nationals are complied with.

> Article 4 A (1) of Paris Convention: nénn1sTiavisfiazvesuarmdunsasnou

(1) Any person who has duly filed an application for a patent, or for the registration of a utility
Model, or of an industrial design, or of a trademark, in one of the countries of the Union, or his
Successor in title, shall enjoy, for the purpose of filing in the other other countries, a right of priority

during The periods hereinafter fixed.
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* Article 4C (1) of Paris Convention

(1) The periods of n priority referred to above shall be twelve months for patents and
utility Models, and six months tor industrial designs and trademarks.

> Article 4bis of Paris Convention

(1) Patents applied for in the various countries of the Union by nationals of countries of
the Union shall be independent of patents obtained for the same invention in other countries,

whether Members of the Union or not.
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® Article 5 A(1) of Paris Convention

(1) Importation by the patentee into the country where the patent has been granted of
articles Manufactured in any of the countries of the Union shall not entail forfeiture of the
patent.

" Article 5 A(2) of Paris Convention

(2) Each country of the Union shall have the right to take legislative measures providing
for the Grant of compulsory licenses to prevent the abuses which might result from the exercise

of the Exclusive rights conferred by the patent, for example, failure to work.
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® Article 5 A(3) of Paris Convention

(3) Forfeiture of the patent shall not be provided for except in cases where the grant of
Compulsory licenses would not have been sufficient to prevent the said abuses. No proceedings
for The forfeiture or revocation of a patent may be instituted before the expiration of two years

from the Grant of the first compulsory license.
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’ TRIPs, Article 8 of Principles

1. Members may, in formulating or amending their laws and regulations, adopt measures
Necessary to protect public health and nutrition, and to promote the public interest in sectors of
vital Importance to their socio-economic and to promote the provided that such measures are
Consistent with provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse of intellectual property rights right holders or
the Resort to practices which unreasonably restrain or adversely affect the international the
international transfer of technology.

v UNCTAD-ICTSD, Resource Book on TRIPS and Development, 2005, 555-556 &14fislu
nsunsnsaunieeya Ontine], w.U.U. wiasiun httpy//www.ipthailand.go.th/ipthailand/index2.

Php?option=com_docman&task=doc_view&gid=965&ltemid=382.
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H TRIPs, Article 28 of Rights Conferred

1) A patent shall confer on its owner its owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent, to prevent third parties
not having the Owners consent from the acts of: making using, offering for sale, selling, or
importing for these Purposes that product;

(b) where the subject matter of a patent is a process, patent ,to prevent third parties not
having the Owners consent from the of using the process, from the acts of: using, offering for
sale, Selling, or importing for these purposes at least the product obtained directly by that
process.

2. Patent owners shall also have the right to assign, or transfer by succession, the patent

and To conclude licensing contracts.
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. TRIPs, Article 33 of Tem of protection

The term of protection available shall not end before the end before the expiration of a
period of twenty years counted from filing date.

" TRIPs, Article 30 of Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by a patent,
provided That such exceptions do not unreasonably conflict with a normal exploitation of the
patent and do not Unreasonably prejudice the legitimate interests of the patent owner, taking

account of the legitimate Interests of third parties.
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WTO Panel Report, Canada-protection of Protection of pharmaceutical Products Panel
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# Jennifer A. Johnson, The Experimental Use Exception in Japan: A Model for U.S. Patent
Law ?, 12PAC. RIM L. & POL Y. 499, 525 (2003), 8136ilu Luxardo, V. E., Towards a
solution to the problem of illegitimate patent enforcement practices in the United States:
An equitable affirmative defense of fair use in patent [Online], 2006. Available from

http://www.law.Emory.edu/fileadmin/journals/eilr/20/20.2/Luxardo.pdf.
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z Article 1, $8, clause.8 of U.S. Constitution
“The Congress shall have power.. To promote the progress of science and useful arts, by
Securing for limited times to authors and inventers the exclusive right to their respective writings

andDiscoveries....”.
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2 Section 100 of the United States Code, Title 35.
# Section 102 of the United States Code, Title 35.
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3.2.1.4 mspannguneu3Uansuns (Patent Reform Act 2011)

A o o

Woduh 16 Nueneu 2011 Uses1usud Barack Obama loadununisesan

a a v

nuuneUfsuansing M3endn Leahy ~Smith America Invents Act Inglduaasnaintu

» Section 103 of the United States Code, Title 35.

% Section 271 (a) of the United States Code, Title 35

Except as otherwise provided in this title, whoever without authority makes, uses, offers to
sell, Or sell any patented invention, within the United Stated or imports into the United States any
Patented invention during the term of the patent therefore, infringes the patent.

" Section 271 (a) of the United States Code, Title 35

(1) It shall not be an act of infringement to make, use, offer to sell, or sell within the
United States or import into the United States a patented invention (other than a new animal
drug or Veterinary biological product (as those terms are used in the Federal Food, Drug, and
Cosmetic Act And the Act of March 4, 1913) which is primarily manufactured using recombinant
DNA, recombinant Techniques) solely uses reasonably related to the development and
submission of information Under a Federal law which regulates the manufacture, use or sale of

drugs or veterinary biological Products.
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% Dhadialla, K., Patent trolls under the patent reform act [Online], 15 October 2011.
Available from http://btlj.org/2011/10/15/patent-trolls-under-the-patent-reform-act/.
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(1) “Invention” in this Act means the highly advanced creation of technical ideas utilizing
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34 « Y a a v Aa a 1o Y a £
U951 68 VBY Patent Act™ “KnsaansUnsiiavsusiiiiesiineinazldnig

UsgRvgaudvaunslumanisdn..” dnsveainssdnsdnsdudvsuiiesifies Exclusive

* Article 29 of Japanese Patent Act of 1959

(1) An inventor of an invention that is industrially applicable may be entitled to obtain a
Patent For the said invention, except for the following:

(i) inventions that were publicly known in Japan or a foreign country, prior to
the filing of the patent application;

(i) inventions that were publicly known in Japan or a foreign country, prior to
the filing of the Patent application; or

(i) inventions that were described in a distributed publication, or inventions that
Were made publicly available through an electric telecommunication line in Japan or a foreign
country, prior to the filing of the patent application.

(2) Where, prior to the filing of the patent application, a person ordinarily skilled in the
art of the Invention would have been able to easily make the invention based on an invention
prescribed in Any of the items of the preceding paragraph, a patent shall not be granted for such
an invention Notwithstanding the preceding paragraph.

* Article 30 of Japanese Patent Act of 1959.

* Article 68 of Japanese Patent Act of 1959.

A patentee shall have the exclusive right to work the patented invention as a business;
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1M1 69 Y84 Patent Act”” Fosniiuiilifeddunisaniinaniing

1) msldavsluavsininisusivs e Tngussasdlunsvaassvideduniide

2) MslimsUssRwsilasuavsdntiue viewniesdudsliiulssmadu
withu vielduirdostng wedesle gunal vieduusenouduiignldludy

sl

3) nandusinilegluUssmadiunoudufveiuavadng

1) wavesdvsludvstninsussAugiieatuen lnfneidldiden1sitads
e $nwvnanisunmd viedestulsafiiniuuyed) fassdnfusialiifonisassuionie
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Provided, however, that where an exclusive license regarding the patent right in granted to a
licensee, This shall not apply to the extent that the exclusive licensee is licensed to exclusively
work the Patented invention.

» Tanabe, T., & Wegner, H. C., Japanese patent law, (Japan: Aippi Japan, 1979), 144.

* Article 69 of Japanese Patent Act

(1) A patent right shall not be effective against the patented Invention for experimental
or research purposes.

(2) A patent right shall not be effective against the following products:

(i) vessels or aircrafts merely passing through Japan, or machines, apparatus,
Equipment or other products used therefore; and
(i) products existing in Japan prior to the filing o the patent application.

(3) A patent right for the invention of a medicine (refers to a product used for the
Diagnosis, therapy, treatment or prevention of human diseases, hereinafter the same shall apply
in This paragraph) to be manufactured by mixing two or more medicines or for the invention of
a process To manufacture a medicine by mixing two or more medicines shall not be effective
against the act of Preparation of a medicine as is written in a prescription from a physician or a

dentist and the Medicine ‘prepared as is written in a prescription from a physician or a dentist.
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(W32319URYYAANSUAT W.A. 2522)

3.3.1 an3vaEnIdinsUns

11951 36 I3IALINLANMUAANENILATEENAY (Economic Right) YeEmnsadnsing
FslimsaansUnsdavBusiifien (Exclusive Right) SulRgiumsussiugsu nonss
Sastoluid

n) lunsdlavsunsuandoe 16w dvslunisndn 14 a1e Slidews auevievie

Pdnuntulsenalng Fandeduneuansing

o Luxardo, V. E., Towards a solution to the problem of illegitimate patent
enforcement practices in the United States: An equitable affirmative defense of fair use in

patent.
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* TRIPs, Article 28 (1) of Rights Conferred

1. A patent shall confer on is owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent third parties not having
the Owner s consent from the acts of: making, using, offering for sale, selling, or importing for
these Purposes that product;

(b) Where the subject matter of a patent is a process, to prevent third parties not having

The owner’s consent from the act of using the process, and from the acts of: using, offering for sale.
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' Commission proposal for a European parliament and council directive on criminal
measures aimed at ensuring the enforcement of intellectual property rights, at 3, COM
(2005) 276 final [Onlinel], 7 December 2005. Available from http://europa.eu.int/eur-lex/lex/
LexUriServ/site/en/com/2005/com2005 0276en01.pdf.

? Commission Proposal, supra note 1, at 2.

’ Ibid.

‘86 Ghosh, Gruner & Kesan's, Intellectual Property, Private Rights, the Public Interest, and
the Regulation of Creative Activity 981 (2007).

° Dep’ t of Justice, Progress Intellectual Property 15 (2006) [Online], 2006. Available
from http://www.usdoj.gov/criminal/cybercrime/20061PTFProgressReport(6-19-06).pdf.

¢ Abbott, et al., supra note 1, at 663.

"35USC. § 283 (2006). See generally H.H. Robertson Co. v. United Steel Deck, Inc.,820
F.2d 384 (Fed. Cir. 1987) (providing a comprehensive analysis of preliminary injunctions for patent
infringement). See also eBay, Inc. v. Merc Exchange, L.L.C.,, 547 U.5.388, 390 (2006) (holding that a
plaintiff can seek remedy for patent infringement in the form of a permanent injunction provided
that (1) there has been irreparable injury, (2) the current remedies available do not adequately
compensate the aggrieved party, (3) after comparing the possible hardships that either party may
suffer as a result of granting or not granting the injunction, a remedy in equity is necessary, and
(4) the public's interest is not undermined by the issuance of the injunction).

® 35 US.C. § 284 (2006).

? 35 US.C. § 285 (2006).
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" Dowling v. United States, 473 U.S. 207, 227 (1985).

" Ghosh, S. et al,, supra note 4, at 230.

 Ibid.

" Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, 21
U.S.T.1583, 828 U.N.T.S. 305 [Online], n.d. Available from http://www.eisil.org/index.php?sid=
492188715&id=556&t=-linkdetails&cat=484.

" Patent Cooperation Treaty, June 19, 1970, 28 UST. 7645, 1160 UN.T.S. 231.

" Agreement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh
Agreement Establishing the World Trade Organization, Annex IC, Apr. 15, 1994, 1869U.N.T.S.
299, 33 I.L.M. 1197 [Online], n.d. Available from http://www.wto.org/english/docs_e/legal-e/27-
trips.pdf.

10 Patent Law Treaty, 39 I.L.M. 1047 [Online], 1 June 2000. Available from
http://www.wipo.int/export/sites/www/treaties/en/ip/plt/pdf/trtdocswo038.pdf.

H 17 North American Free Trade Agreement, 32 I.L.M. 289, 605 [Online], 17 December
1992. Available from http://www.eisil.org/index.php?sid=3246682798&id=509&t-linkdetails&cat=479.

** World Intellectual Property Organization, Member States [Online], 29 January 2009.

Available from http://www.wipo.int/members/en/.
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¥ For the purposes of this Comment, | will focus primarily on utility patents in order to
provide the reader with a general understanding of U.S. patent law, since utility patents are
the most common of patents. GHOSH ET AL., supra note 4, at 229.

102 24 U.S. CONST. art.1, § 8, cl. 8. Many argue that the notion of having intellectual
property rights in creative and inventive works stems from John Locke's philosophy regarding
ownership of one's own labor. GHOSH ET AL., supra note 4, at 1. Locke argues that “every Man
has a Property in his own Person.” JOHN LOCKE, Two TREATISES ON GOVERNMENT 287 (Peter
Laslett ed., Cambridge Univ. Press 1988) (1690). As a result, man owns “[t]he Labour of his Body,
and the Work of his Hands.” Id. at 287-88. The right of ownership over one's own labor, according
to Locke, is “unquestionable.” Id. at 288.

# 35 USC. § 101 (2006).

% Diamond v. Chakrabarty, 447 U.S. 303, 309-10 (1980).
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2 Ghosh, S. et al,, supra note 4, at 316.

* Ibid.

 bid.

% Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 229 (1964).
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7 Ghosh, S. et al,, supra note 4, at 228.

% Ghosh, S., Patents and the Regulatory State: Rethinking the Patent Bargain Metaphor
after Eldred, 19 BERKELEY TECH. L.J. 1315 (2004); see also Eldred, v. Ashcroft, 537 U.S. 186, 205-06
(2003) (holding that the CTEA, which extends copyright protection for a creative work for the life of
the author plus 70 years after his death, is constitutional).

% Consol. Elec. Light Co. v. McKeesport Light Co., 159 U.S. 465, 474 (1895).

*In re Wands, 858 F.2d 731, 736-37 (Fed. Cir. 1988).

*! Spectra-Physics, Inc. v. Coherent, Inc., 827 F.2d 1524, 1533 (Fed. Cir. 1987).
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* Courts have often confused the enablement requirement, that requires an objective a
inventor's particular knowledge of the subject at the time he claimed the invention. Id. At 1532.

» Ghosh, S. et al,, supra note 4, at 344.

s 07 1(b) (encompassing willful infringement).

» See Edward Brunet, Markman Hearings, Summary Judgment, and JudicialDiscretion, 9
LEWIS & CLARK L. REV. 93, 94 (2005). This hearing is generally known as a “Markmanhearing.”
Id.at 95.
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* Warner-Jenkinson Co. v. Hilton Davis Chem. Co., 520 U.S. 17, 18-19 (1997).

* Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 741 (2002).

* For example, an inventor may not obtain a patent if he abandons his invention
because abandoning the invention would give another inventor the opportunity to work on the
subject matter in question. 35 U.S.C. § 102(c) (2006). Additionally, an inventor may not obtain
apatent if he, intentionally or otherwise, suppresses or conceals his invention during an
interference. § 102(g)(1). See also Fujikawa v. Wattanasin, 93 F.3d 1559, 1566-69 (Fed. Cir.1996).

* World Intellectual Property Organization [WIPQ], The Enforcement of Intellectual
Property Rights by Means of Criminal Sanctions: An Assessment, at 15, WIPO/ACE/4/3 (Nov. 1,

2007) [hereinafter Enforcement Assessment].
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° Ghosh, S. et al., supra note 4, at 230. The Court of Appeals for the Federal Circuit
hears patent appeals. Id.

o Bureau of Justice Statistics, US. Dep't of Justice, Compendium of Federal Justice
Statistics, 2002 [Online], 1 September 2004. Available from http://www.ojp.usdoj.gov/bjs/pub/
pdf/cfjs02.pdf.

2 Bureau of Justice Statistics, US. Dep't of Justice, Intellectual Property Theft, 2002
[Online], 2004. Available from http://www.ojp.usdoj.gov/bjs/pub/pdf/ipt02.pdf.
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® Ghosh, S. et al., supra note 4, at 354 (noting that “litigated patents ... tend to be more
complex” and “take longer to prosecute”).

*“ Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 727 (2002)
127 See generally N.Y. Police Dep't , Police Student's Guide (2004) (on file with author); N.Y.
Police Dep't , Patrol Guide (2006) (on file with author).
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® Generally N.Y. Police Dep't , Police Student's Guide (2004) (on file with author); N.Y.
Police Dep't, Patrol Guide (2006) (on file with author).

“ Law enforcement personnel may be well versed in electronic surveillance techniques or
certain computer or scientific technologies (as they relate to the administration of criminal justice),
but the level of training required in order to understand scientific principles relating to certain
patentable subject matter may be far greater than what an agent possesses. The Federal Bureau
of Investigation, for example, dictates that persons with backgrounds in the physical sciences are
eligible for the position of “special agent,” but doesn’t stipulate whether an advanced degree is
required. Fed. Bureau of Investigation, FBI Special Agent Critical Skills.

o Borland, supra note 22, at 197.

* Ibid.

49 Ghosh, S. et al,, supra note 4, at 354.

» Lemley, M. A, Essay, Rational Ignorance at the Patent Office, 5 Nw. U. L.REV. 1495
(2001).
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ot Ghosh, S. et al., supra note 4, at 355. (2004) (on file with author).

** Dripps, D., Criminal Justice Process, in | ENCYCLOPEDIA CRIM. JUST. 362, 364-69 (2002),
reprinted in Kaplan, J. et al., Criminal Law 5 (5th ed. 2004).

> Subrin, S. N. et al., Civil Procedure 446 (2d ed. 2004). The examples cited herein are
clearly not exhaustive; they are illustrative.

** FED. RCiv. P. 41(a)V).

> N.Y. Police Dep't, Police Student's Guide: Introducing Law and Justice 26.
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*® Uniform Crime Reporting (UCR) Program, Crime in the United States 9 (2002)
[Online], n.d. Available from http://www.fbi.gov/ucr/cius_02/pdf/02crime.pdf.

>"|d. at 15. Violent crime consists of “murder and no neglicent manslaughter, forcible
rape, robbery, and aggravated assault.” Id. Moreover, violent crimes are those which involve the
use of “force or the threat of force.” Id.

> Federal Justice Statistics, supra note 88, at 28.

* Uniform Crime Report, supra note 146, at 9. her invention from the public' indefinitely
with the intention to profit from having withheld it. Paulik v. Rizkalla, 760 F.2d 1270, 1273 (Fed.
Cir. 1985).
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¢ Ghosh, S. et al,, supra note 4, at 271; see also discussion supra Part I.F.
** 143 See Fujikawa v. Wattanasin, 93 F.3d 1559, 1563-69 (Fed. Cir. 1996).
2 1d. at 1567. An inventor intentionally suppresses her invention when she withholds.

* Ibid.



85

nsawmdavseunla doe Wanngdudiinnisidauay/ vseunlUaazlasunis
oy Tsur AUl LS InsEAuliBuveardvsUnsliummdsannyanafianioen
avEdmstandenlumeyssiiuiindevennt magensuimdngruiinyssAvsauusngn
nszulifilameruianssuvestinussAvseuiiaesitnazfiutiadoddylunisiarsands
Sduaudduetuadsnseyiuty uddmsuaumeneuvesinUseAvsides
Uszrnauarlalliumnnivesissyivg udmaldtoasuinuauilosyanaiiansluad
{]wﬁ’uw N13NTEAUNILTIA 9 Em]riaiﬁﬁmﬂigmﬁﬁwﬁigﬁﬁﬁazLﬁmﬁw%ﬂ’mgﬂﬁuqmmz
Fademarufianiaeng magensuimInszduinazfedesivassinussiugaudausas

a

v a Qd! Aa Qll a a v a 565 v 3 Y v 1 1%
ﬂu@’]ﬁﬂ‘ﬂﬁsﬁﬂ‘v\mﬂL‘U']ﬂJ'?lV]ﬁVlf\]%"\]ﬂﬂVlﬁUmﬂuﬂ'MUiﬁﬂ‘ﬂi ﬁ’]a‘ENGN‘UEJENLﬂG]’J']ﬂ']'iLLﬂ{]EyJM’]

' '
a o a

Yo utiiionsaglasunansenuananuasandmiduinUssAvgideniasinuaseivg
I Y ' = a P Y gy v A g @ a & = =
JuenuduauninasiinmaUamelasaudunseaulidgulisnanindnusshvg A lHoniiae
Liamgauvesundassassulunouusniazaintungnnseauliiguiunsunauies
WszALdIrenYinUTERYs B aumailamenuveaseies lisuaisiedntinusehivg A du
andulasenIeslinatanimiaeyretinusyivg B 13eansavkiindnsdng Faseyin B
Anaenaddusznauuved A (Weann B ludiesues Buviaufeaiunuiduanudu
vostinUseivg A) fisiedn B azgnuszniaidiannuiaainnisazdia wiiinuseivg A Tl
& Y o ! [ a o A & < Y a s a < ! (Y

adlas 9 vudedunainvwhauferiuisesndulssiuinuseivg B tinduguiaiu

LY a s LY a s M va Y Ao o L a a 66 ! I
inUseiug A uaz UnUszivg B lildfinesendnludmsuanuiinlunisasda na1adn

Wenila UnUsedivg B azgndnduinieee Lildmsziwlfiamennunslaiiazazsianse

*“1d. at 1568.

* Id. at 1567 (quoting Brokaw v. Vogel, 429 F.2d 476, 480 (C.C.P.A. 1970)).

¢ Generally speaking, statutory criminal offenses require that defendants have
“awareness of some circumstance or the likelihood of some harmful result.” Kaplan et al,,
supra note 115, at 158. A person is culpable for his actions if he acts purposely, knowingly,
recklessly or with criminal negligence. MODEL PENAL CODE § 2.02 (Proposed Official Draft
1962). Additionally, some federal courts have held that a statutory crime that is unknown to
the common law and subjects a defendant to severe criminal penalties (including damage to
his reputation) must require the prosecution to prove that the defendant acted with the
requisite culpable mental state (mensrea or scienter, as it is often referred to). See, e.q.,
United States v. Wulff, 758 F.2d 1121, 1125 (6th Cir. 1985) (holding that the felony
provision of the Migratory Bird Treaty Act was unconstitutional because it allowed for

severe criminal penalties without proof of the mental state needed to commit the crime).
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However, it must be noted that some criminal offenses are treated as strict liability offenses,
and therefore do not require the prosecution to prove that the accused acted with the requisite
mensrea. Kaplan et al., supra note 115, at 164. 1 doubt, however, that willful patent
infringement, indirect or otherwise, would be classified as a strict liability offense.

*" Graver Tank & Mfe. Co. v. Linde Air Prods. Co., 339 U.S. 605, 607 (1950).
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° Fujikawa v. Wattanasin, 93 F.3d 1559, 1567-68 (Fed. Cir. 1996) (discussing the interplay
between competitive inventors and the appropriate methods used to protect inventions).

* Generally 35 U.S.C. § 271 (2006). See also Fujikawa v. Wattanasin, 93 F.3d 1559,1561
(Fed. Cir. 1996) (noting that the real parties in interest were the assignees of both the plaintiff and
the defendant, thus allowing them to initiate a patent infringement suit).

0 Kamisar, et al., supra note 99, at 10. In many jurisdictions, all arrests are screened by
the prosecutor, and no charges are filed unless the prosecutor approves of them. Id. at 10.Robert
H. Jackson notes that “[t]he prosecutor has more control over life, liberty, and reputation than
any other person in America.” Jackson, supra note 152, at 3.

71 Jackson, supra note 152, at 3.
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E Cotropia, C. A, Patent Claim Interpretation and Information Costs, 9 Lewis & Clark L.
REV. 57, 57 (2005).

" See supra note 177 and accompanying text.

" Posner, R. A.,, An Economic Approach to Legal Procedure and Judicial Administration, 2
J. LEGAL STUD. 399, 401 (1973).

" 157 People v. Selikoff, 318 N.E.2d 784, 788-89 (N.Y. 1974) (noting that the plea
bargaining process has existed since 1804 and helps, among other things, to relieve “court

calendar congestion”).
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° Vetri, D. R., Note, Guilty Plea Bargaining: Compromises by Prosecutors to Secure Guilty
Pleas, 112 U. PA. L. REV. 865, 866 (1964).

" Selikoff 318 N.E.2d at 788 (quoting U.S. President's Commission on Law Enforcement
and Administration of Justice, The Challenge of Crime in a Free Society 135 (1967)).

" Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 741(2002); see also
Warner-Jenkins on Co. v. Hilton Davis Chem. Co., 520 U.S. 17, 18-19;Graver Tank & Mfg. Co. v.
Linde Air Prods. Co., 339 U.S. 605, 607-09 (1950); Fujikawa v. Wattanasin, 93 F.3d 1559, 1561 (Fed.
Cir. 1996); John Rawls, Two Concepts of Rules, 44THE PHIL. REV. 3, 5 (1995); see supra Part II.C,
111.B and infra Part Ill.N.
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" See, e.g., Graver Tank & Mfg. Co., Inc. v. Linde Air Prods. Co., 339 U.S. 605, 608 (1950)
(holding that a "patentee may invoke" the doctrine of equivalents if his invention and the
infringing invention perform the same function in virtually the same way, and the result produced
is virtually the same).

* See, e.q., People v. Selikoff, 318 N.E.2d 784, 789 (N.Y. 1974) (observing that “no two
defendants are quite alike even if they have committed ... identical offenses,” and to treat them
as such would be tantamount to imposing the same punishment for criminals who may have had
different motives for committing the same offense, or were under wholly different circumstances

in the first place).
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*1d. Furthermore, this concept also applies to the states through the application of the
Fourteenth Amendment. Benton v. Maryland, 395 U.S. 784, 794 (1969).

* Green v. United States, 355 U.S. 184, 187-88 (1957).

* Crist v. Bretz, 437 U.S. 28, 38 (1978).
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* U.S. CONST. artl, § 8, cl. 8. See also supra note 233 and accompanying text.

® Barnett, R. E., The Proper Scope of the Police Power, 79 NOTRE DAME L. REV.429, 493
(2003-2004).

8 Cornish, W. R., The International Relations of Intellectual Property, in Globalization and
Intellectual Property 3, 5 (Alexandra George ed., 2006).

" TRIPs Agreement, supra note 15, at 320 (noting in the Agreement's Preamble the
importance of reducing “distortions and impediments to international trade,” and promoting the

“effective and adequate protection of intellectual property rights”).
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* patent Law, No. 116 (1994) (Japan), translated in WIPO. WIPO Database of
Intellectual Property. Legislative Texts [Online], n.d. Available from http://www.wipo.int/clea/
docs-new/pdf/en/jp/j p006en.pdf.

& Abbott, et al., supra note 1, at 3.

* Ibid.

o Press Release, Int'l Chamber of Commerce, ICC Welcomes Governments' New
Anticounterfeiting Agreement and Offers Input [Online], 23 October 2007. Available from
athttp://www.iccwbo.org/policy/ip/iccbgifi/index.html.

” Abbott, et al., supra note 1, at 5.

. 175 Dinwoodie, G. B,, et al,, International and Comparative Patent Law 3(2002).
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. Richards, D. G., Intellectual Property Rights and Global Capitalism: The Political
Economy of the TRIPS Agreement, (New York: M.E. Sharpe, 2004), 121.

* |d. at 121-22. Richards does acknowledge that many nations have not seen economic
growth despite enacting these reforms, but this has not dissuaded advocates of the theory. Id. It
should also be noted that some form of legislation may still be required in order to “combat
corruption, promote efficiency and transparency, and increase the protection of property”.

% Harris, R. K., & Burgess, J. D., Compliance Planning for Intellectual Property
Crimes, 2 BUFF. INTELL. PROP. L.J.I, 26 (2003). Specifically, they advocate that companies
should create codes of conduct that “educate employees about how to avoid violations that

may occur because of the nature of the company's business”.
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