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ABSTRACT

This study aimed to review the guidelines for protecting the victims from an
unauthorized access and disclosure of trade secrets or confidential information in
order to identify the gaps in Thai law: Provisions of Trade Secret Act 2545. that has
not mentioned about this issue at the present. Also, this study aimed to identify the
proper standards that should be included in Thai laws in the future.

This study used the document review as a main method by reviewing various
International agreements, International laws, Thai laws, Academic research, Text
Book, Thesis, and journal of laws. The results showed that Trade Secret Act 2545. has
determined the patterns of unauthorized access and disclosure of trade secrets in
terms of the violation of agreements, breaking the promises, bribery, intimidation,
fraud, burglary, receiving stolen goods, and espionage through electronic channels or
others. However, Trade Secret Act 2545. did not describe the guideline for protecting
the owners of confidential information who have revealed the secret of the business
to their employees, but their employees resigned in order to work for the other
companies.

Therefore, this study recommends the standards to fill this gap by adding the
definition of “confidential information or trade secrets” as all confidential
information including formulas, process, methods and process (know-how), plans
designs and patterns, and customer lists. Moreover, the word ‘pattern of
unauthorized access and disclosure’ should be included in Glossary by describing as
all patterns of action including copying, stolen, bribery, fraud, and tricks which will
cause an unauthorized access and disclosure of confidential information or trade

secrets.



Keywords: Trade Secrets, The Protection for an Unauthorized Access of Trade
Secrets According to European Union Agreements, The Protection for an

Unauthorized Access of Trade Secrets According to Trade Secret Act 2545.
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anufiusazmanna1uieglsy (European Coal and Steel Community — ECSC) Uszanny
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glaviesssnngsny 20, 2Funau 2551): 109.
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? n3nsawsUsza, nsauAlwsausle: aunmglsy (European Union: EU) [Onlinel, 31

W WA 2557. WIETILN http://www.mfa.go.th/main/th/world.
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ausdnyey1Un3a (The Treaty of Paris) WoTuN 18 wweu A 1951 lasfiwasiu diues
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TnguszanAdAtyfe Myualiilnainsau (Common Market) iingUszasAsau (Common
Objective) waraaAnI3Ix (Common Institutions) luAsUSMITANSEIUAULAZIANNEAN
fanam aneldmsuimanurosesdngsiu fe ausdmihiidugs (The High Authorities)
an13guunsiLAY (The Special Council of Minister) @fi¥w15§a07 (The Parliamentary
Assembly) LazA1agRsssa (The Court of Justice)’

3.1.2 UseAuLATH§iglsu (The European Ecconomic Community - EEC)
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3.1.3 Uszvmunaseulsuausieglsu (The European Atomic Energy
Community — EAEC or EURATOM)
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3.3.2 AMEN53315N15815U (European Commission)
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3.3.4 anzaun3glsy (European Council)
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% European Commission, The EU Single Market [Online], 1 July 2014. Available from
http://ec.europa.eu/internal_market/iprenforcement/trade_secrets/index_en.htm.

% European Commission, Conference on Trade Secret [Online], 1 July 2014. Available

from http://ec.europa.eu/internal_market/iprenforcement/trade_secrets/index_en.htm.
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* Ibid.

* Ibid.

% European commission, Commission Proposes Rules to help Protect Against the Theft
of Confidential Business Information [Online], 20 March 2014. Available from
http://ec.europa.eu/internal_market/iprenforcement/trade_secrets/index_en.htm.
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" The legal protection against misappropriation of trade secrets: overview The importance
of the legal protection of trade secrets for their owners to obtain redress in cases of
misappropriation. The nature of trade secrets is such that, in cases of their misappropriation,
trade secrets owner’s access to rapid and effective injunctive relief against third parties is
essential to guarantee that the information protected as a trade secret remains valuable to him
and that he can exploit it: e.g. in the event that a misappropriated trade secret was publicly
disclosed (i.e. entering the public domain), it would be impossible to revert to the situation prior
to the loss of the secrecy, which could have devastating effects on the trade secret owner; thus,
the importance of cease and desist orders in protecting trade secrets is evident[54]. In addition,
obtaining compensation for any prejudice suffered from the misappropriation of a trade secret is
important to ensure that a trade secret remains valuable (Commission Staff Working Document
Impact Assessment, 2013, 17).

* Limited protection offered by contract. Once misappropriation has occurred, enforcing
contractual (non-disclosure or non-compete) obligations before courts can be a reaction to a
misappropriation committed by an employee or a licensee. However, contractual protection is
not available when the trade secret is further transmitted to or was originally misappropriated by
a third party. (Commission Staff Working Document Impact Assessment, 2013, 18).

Extra-Contractual Legal Protection Against Acts of Misappropriation of Trade Secrets. The
limitations of the contractual protection explain why most, but not all, legal frameworks,
whether in the EU or in third Countries [55], provide for some sort of statutory protection against
trade secret misappropriation by third parties. This legal protection is, in principle, an
international Obligation [56]. For the most part, this type of legal protection aims at preventing

the person who misappropriated the trade secret from taking advantage of his dishonest act (e.g.
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the judge will order him to stop using the trade secret) and/or at compensating the trade secret
owner for any prejudice caused. In some cases, trade secrets misappropriation may also be a
crime and prosecuted as such. However, criminal law aims at punishing the offender rather than
at providing redress to the victim of the misappropriation. The legal protection against the
adverse consequences of acts of misappropriation coexists with the businesses’ own protective
measures and it is also expected to have a certain deterrent effect. However, the current level of
this legal protection within the Member States of the EU presents deficiencies. (Commissiion Staff
Working Document Impact Assessment, 2013, 18).
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* Article 2 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

* Establishes the measures, procedures and remedies that should be made available to
the holder of a trade secret in case of unlawful acquisition, use or disclosure of that trade secret

by a third party. (Proposal for a Directive of the European Parliament and of the Council, 2013, 8).
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“ Article 3 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.
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* Article 4 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

* Article 6 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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* Article 8 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

> Article 9 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

*Article 10 of Proposal for a Directive of the European Parliament and of the Council on
the Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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' Proposal for a Directive of the European Parliament and of the Council on the protection
of undisclosed know-how and business information (trade secrets) against their unlawful
acquisition, use and disclosure.

? 11951 3 WhinsEsUTRRANUEUININNIAN WA, 2545,

* Article 2 of Proposal for a Directive of the European Parliament and of the Council on the
protection of undisclosed know-how and business information (trade secrets) against their
unlawful acquisition, use and disclosure.

* Ibid.
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" Article 3 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

" Article 2 of Proposal for a Directive of the European Parliament and of the Council on the

Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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" Article 3 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

*® Article 2 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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* Article 6 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

* Article 2 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

* Article 8 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

* Article 9 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

*Article 10 of Proposal for a Directive of the European Parliament and of the Council on
the Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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* Article 5 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

* Article 13 of Proposal for a Directive of the European Parliament and of the Council on
the Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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" Article 2 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.
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" Article 3 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their
Unlawful Acquisition, Use and Disclosure.

" Article 2 of Proposal for a Directive of the European Parliament and of the Council on the
Protection of Undisclosed Know-How and Business Information (Trade Secrets) Against their

Unlawful Acquisition, Use and Disclosure.
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