TRIPs Plus: ﬁﬂ‘]&ﬂNﬂﬂi:ﬂﬂﬂitﬁﬂﬂﬂﬂizmﬂqﬂUﬁ?ﬂ’ﬂ&l(ﬂﬂﬂd FTA 13890132818

18NN IAUATIENTUA TN SzINAanagaLuing

TRIPs Plus: Study the Consequence if Thailand joined the FTA
Agreement, which in the Matter of Term of Protection, with

The United State of America

P .
mmwuﬁmﬂumuﬁuwaamsﬁﬂmmmaﬂgm
AAFRATURIL AN VAIINLRE

W.¢1. 2550



TRIPs plus: ﬁﬂiﬂﬂNﬂﬂi?ﬂﬂﬂifﬁ%?ﬂﬂ‘imﬂﬁiﬂUﬁ’]ﬂ’l’]&l@ma\‘] FTA L%ﬂdﬂﬂi"lltl']tlﬁﬂf;!ﬂﬂi

AuasasEnIUaINUlszinAEnIgaLlim

TRIPs plus: Study the consequence if Thailand joined the FTA agreement, which in the

matter of term of protection, with The United State of America

lag

al

= 6
UWIFNINTNT LUATA ti(‘ﬂ"ﬁ

a g 1 & =
RIIRWUT LT UEIURIIVaINITAN AN NRANFAT
AR EATUAL U@ URINIRENTINN
W.¢. 2550



UNAINENRE

UNR1IN EJ']E‘TEJT']EG NN
a 6
R1IUBNUD
lag
a a A"‘
WINRIININT Luquwﬁ
A
L3843

TRIPs plus: ﬁﬂH’]Naﬂizﬂﬂﬂifﬁﬂﬁﬂﬂiﬂﬂﬂvl,ﬂElﬁ?ﬂ’)’l&l@]ﬂa\‘i FTAL%BGT]’]TIJEHEJG’]E!T’]"I?

AuaTasantiaInulszinaanigalim

L ! v 1 & e
VL@]TUT]']?@]TJ?]E‘T@ULL@Z@‘%&I@I%Lﬁ%&?H%%GT adﬂﬁiﬁﬂiﬂﬂ@]’] N‘Vlﬂﬂiﬂ@]i

AAFIRATNA L DU

e 12
2137138711U3n 1
({umaaTanTe 00730 Faviaaw)
e 12 :
81138N1UINWTI
(@IS Gnega)
NITUNIENTI A

(@3. N3THM YayLa4)



Fasmdsanmlne: TRIPs plus: AnsHansznunsainIndszind lnaviainy
anad FTA 1389 m?llUwa’lﬂqﬂ’liﬁumadﬁﬂ%ﬁmﬁu
UszinaanigaiauIng

%amu’%ﬁ'ﬂmmﬁanqw TRIPs plus: Study the consequence if Thailand joined the
FTA agreement, which in the matter of term of protection,

with The United State of America

dl LA o a a n€
R umsnn&ﬂwu: WHANIWINT LUATAgND
Za ﬁﬁﬂﬂ’liﬁ&ﬂt}ﬂ: Miss Pornjaree Netpisuth
Raame: AT AAIENT
#121: ngnananswnd aunmsdgaiuazimaluladasauwne
PadanU: URIININRENTINN
A A xR o & A &
s1azandInun: HTumaaNNed a3.a3380 Faviay
n1s@Anen: 2550
uUnAnLa

mﬁé"ﬂm%’aﬁﬁﬁ;méwmmﬁaﬁﬂmﬁamwumm:amaamwmumqmi
@uasaaﬁwﬁﬂmﬂuﬂszmﬂm
U991 ANULAEDIAUAZNINAUWINIIEINN LEsEgNa MIA wazANIINE 119
wmaluladlainsesayidulaediniai wnasnu Jusznaufiaminiidene g daudasdl
MU TUIUMIFTIEIIN AAAURIUIEABEAI 9 LNDABURKBIAINABINIUAZINE AN
o a 1 ] Q v L= &, 1 vV Aa
a:mnamﬂl%ﬂﬁi@wsaﬁamluiaﬂLmamsl,mwmaagﬂumaaaﬂumﬂmu Fenaliiia
Lmeﬁwﬁmiumﬂﬁmm@j&lmadﬁw%luw%“wﬁﬁuﬁ"lajﬁgﬂs"]m%aﬁﬁ'ﬂﬂ’h “NINTFUNII
" ” &/
Uy 4
lﬁ! ~ L R A ~ £ >~ et ) s a
smﬂafguumwUaumoﬂzyfyﬂ@nmﬂwnﬂuﬂmﬂﬁﬁﬂmiuﬂwaLﬂsﬂgﬂamaauwuﬁ
ﬂszmmm:@iamﬁmﬂuagmaagﬂu‘tué‘am
luthuimagammnysfidutzinanivamiud g Uszinaaniganing niwdau
mydygrdanuiaydaiasegiavasdssneanainu tasanduasdlsznaudiagn
Aalwinaanylailsouluniudsnluaaianisanlan
A o @ @ = o v A )
LaALaINNUTTINATIRING W mﬂuamummwmmamﬁm:mﬂiﬂaﬁ Jnazan

L= a ~ { va v a J v
aunalulabuasninddunmalygndsanagaswnisdugdfadu Uudugiuldls



1 ' ! A v a a = ' a o Y
lagldvaaygauaslddodrneuuny Sareliifaanudniodedszmanwamng
(uatnauin

= o @ @ A (Y A A
lazamnnsdnm ludssinaraanawnansdsanalidfingnainglunisdusasang
lunswdRuned ganesraioine uazluoidszsmeaddulounslumssasiuniinaeyii
AINE1NANAE
Uszimeanwausinaslsanaisu dssimasnigansni aaduunasiniiavas
A o A - 2K A v va ¥ [ a
maluladuaznindaunidaan Ssienudasnsldimsdasnuuszdnudsnumssziiie
nawdgaunadagiluszat ssniidsimndad i munaunsza’ens Jneliiiennuanas
NefuaNuduaTaInIwdsumdygifitondt  anuanavidedntluniwdauns
Uy tnginunsan sunImsmauailasuuilas 7 (Agreement on  Trade-Related
Aspect of Intellectual Property Right, Including Trade in Counterfeit Goods) $HI0ANAN
=) &/
R9N3UF (TRIPs Agreement) 9%
[ s 1 = o o % d! é a
wasnanuanadaInandnaisauls  dsindlnogadunisludszinand
sandndsdududasdnsawianisnguinonslulireaadesnuuiasgusesnnuanad
aina1 lavaananluglvaswsznounymaaniias w.a.2522
HAYBINTITUWUI AN INLIINMIduATaIFNTUaTMNN IR N T AFnTas
W.A.2522 THIANULNBINDAENITENATEININAATTIHMIANATEITUAIIBIANUANAS
Needntlunswdiumadygninenunsd sIunImIang wanlaauudas
(Agreement on Trade-Related Aspect of Intellectual Property Right, Including Trade in
Counterfeit Goods) #32ANNANMNILUF (TRIPs Agreement) a2
wddaudazinasnigowin lafidasuniadliiinmunoangnisduasesiinduag
lu 3 Uszidnasda lUd
1. dhznagddadlianuduatasmsdszdugniduseitia
2. thunagidaslinmivensengmsdunsasdiniias
3. tminagidaatihuluauldyyrivisanaiiaieniniias
nnfaifoniasdinan ganswuhdaiienissdindnazidunindedadszlomd
MILAIEgNaLazNIutIT RS nanWawuaudLR s Ldeuazananaliiia
1 Aa 1 dl adda
nanznudetInaNnuduagvatzmon msl,ﬂamuuﬂaafmmmaaﬂszm"ﬁuﬂﬂuqmu
~ a & 1 ] v 09: v
Urymimaiaaegh 9 SaazdInansznuatnindiernuassuess naludunandas ms

Unasad wasugia uasssaudodszinamainamn o

Abstract



This research intended to study the appropriation of extended term of protection
in Thailand patent

Present the growth and development in society economic transaction and
advanced technology are rapidly growing. The investor, business owner must compete
in the innovation and creativity to respond and facilitate the demand the need of people
in the modern competitive society. The ideas of intangible protection which called
“Intellectual Property” were created.

Now a day the key factor to the international transaction and the living of society
was the intellectual property.

Developing countries ,which were the industrial countries such as The United
State of America ,emphasize the intellectual property as the key factor which provides
the advantage in world market competition.

In other hand the developed countries ,which lack of the knowledge in science
and technology, always use the technology and intellectual property from the developing
country without consent and compensation from those countries. This action causes a
lot of detriment to the developing countries.

The study showed that many developed country did not have the law which
provide a suitable protection in intellectual property work and some country encouraged
people in their country to commit the infringement.

Many developing countries such as The United State of America ,which was the
origin of the technology and intellectual property, need the rigid and serious regulation to
protect and suppress the intellectual property infringement in the international level. The
Agreement on Trade-Related Aspect of Intellectual Property Right, Including Trade in
Counterfeit Goods (TRIPs) was established to respond those demands.

After that agreement become enforceable. Thailand ,which was the member of
the world trade organization (WTO), has a duty to modifies our law to correspondence to
the standard of the agreement which represent in the patent act B.E. 2522.

The result demonstrated that the patent act B.E. 2522 already has the minimum
standard of the Agreement on Trade-Related Aspect of Intellectual Property Right,
Including Trade in Counterfeit Goods (TRIPS)

Some how the United State of America wanted to extend the term of patent

protection as follow:



1. Transaction countries have to provide the protection for the life-form

invention.
2. Transaction countries have to extend the term of protection.
3. Transaction countries have to enter the agreement on patent.

According to that demand the author founded that this had solely provided the
profit in economic and competition to the developing countries which affect the way of
life to the people in community and economic problem. This action will aggressively and
violently cause the politic governance economic and society problem in the developed

country.
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* Section 5:Patents Art.27.3(b) Members may also exclude from patentability plants and animals
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Agreement on Trade-Related Aspects of Intellectual Property Rights :TRIPs

Preamble to the Agreement on Trade-Related Aspects of Intellectual Property Rights

Members,

Desiring to reduce distortions and impediments to international trade, and taking into
account the need to promote effective and adequate protection of intellectual property
rights, and to ensure that measures and procedures to enforce intellectual property

rights do not themselves become barriers to legitimate trade;

Recognizing, to this end, the need for new rules and disciplines concerning:

(a) the applicability of the basic principles of GATT 1994 and of relevant international

intellectual property agreements or conventions;

(b) the provision of adequate standards and principles concerning the availability,

scope and use of trade-related intellectual property rights;

(c) the provision of effective and appropriate means for the enforcement of trade-
related intellectual property rights, taking into account differences in national legal

systems;

(d) the provision of effective and expeditious procedures for the multilateral

prevention and settlement of disputes between governments; and

(e) transitional arrangements aiming at the fullest participation in the results of the

negotiations;

Recognizing the need for a multilateral framework of principles, rules and disciplines

dealing with international trade in counterfeit goods;

Recognizing that intellectual property rights are private rights;



Recognizing the underlying public policy objectives of national systems for the

protection of intellectual property, including developmental and technological objectives;

Recognizing also the special needs of the least-developed country Members in
respect of maximum flexibility in the domestic implementation of laws and regulations in

order to enable them to create a sound and viable technological base;

Emphasizing the importance of reducing tensions by reaching strengthened
commitments to resolve disputes on trade-related intellectual property issues through

multilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO and the
World Intellectual Property Organization (referred to in this Agreement as “WIPO”) as

well as other relevant international organizations;

Hereby agree as follows:

Article 1

Nature and Scope of Obligations

1.  Members shall give effect to the provisions of this Agreement. Members may, but
shall not be obliged to, implement in their law more extensive protection than is required
by this Agreement, provided that such protection does not contravene the provisions of
this Agreement. Members shall be free to determine the appropriate method of
implementing the provisions of this Agreement within their own legal system and

practice.

2. For the purposes of this Agreement, the term “intellectual property” refers to all

categories of intellectual property that are the subject of Sections 1 through 7 of Part II.

3. Members shall accord the treatment provided for in this Agreement to the nationals
of other Members. (1) In respect of the relevant intellectual property right, the nationals
of other Members shall be understood as those natural or legal persons that would meet
the criteria for eligibility for protection provided for in the Paris Convention (1967), the

Berne Convention (1971), the Rome Convention and the Treaty on Intellectual Property


http://www.wto.org/English/docs_e/legal_e/27-trips_03_e.htm#Footnote1#Footnote1

in Respect of Integrated Circuits, were all Members of the WTO members of those
conventions. (2) Any Member availing itself of the possibilities provided in paragraph 3
of Article 5 or paragraph 2 of Article 6 of the Rome Convention shall make a notification
as foreseen in those provisions to the Council for Trade-Related Aspects of Intellectual

Property Rights (the “Council for TRIPS”).

Article 2

Intellectual Property Conventions

1. In respect of Parts I, Ill and IV of this Agreement, Members shall comply with

Articles 1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing obligations
that Members may have to each other under the Paris Convention, the Berne
Convention, the Rome Convention and the Treaty on Intellectual Property in Respect of

Integrated Circuits.

Article 3

National Treatment

1. Each Member shall accord to the nationals of other Members treatment no less
favourable than that it accords to its own nationals with regard to the protection (3) of
intellectual property, subject to the exceptions already provided in, respectively, the
Paris Convention (1967), the Berne Convention (1971), the Rome Convention or the
Treaty on Intellectual Property in Respect of Integrated Circuits. In respect of
performers, producers of phonograms and broadcasting organizations, this obligation
only applies in respect of the rights provided under this Agreement. Any Member
availing itself of the possibilities provided in Article 6 of the Berne Convention (1971) or
paragraph 1(b) of Article 16 of the Rome Convention shall make a notification as

foreseen in those provisions to the Council for TRIPS.
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2.  Members may avail themselves of the exceptions permitted under paragraph 1 in
relation to judicial and administrative procedures, including the designation of an
address for service or the appointment of an agent within the jurisdiction of a Member,
only where such exceptions are necessary to secure compliance with laws and
regulations which are not inconsistent with the provisions of this Agreement and where
such practices are not applied in a manner which would constitute a disguised

restriction on trade.

Article 4

Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour, privilege
or immunity granted by a Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members.
Exempted from this obligation are any advantage, favour, privilege or immunity accorded

by a Member:

(a) deriving from international agreements on judicial assistance or law enforcement

of a general nature and not particularly confined to the protection of intellectual property;

(b) granted in accordance with the provisions of the Berne Convention (1971) or the
Rome Convention authorizing that the treatment accorded be a function not of national

treatment but of the treatment accorded in another country;

(c) in respect of the rights of performers, producers of phonograms and broadcasting

organizations not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectual
property which entered into force prior to the entry into force of the WTO Agreement,
provided that such agreements are notified to the Council for TRIPS and do not

constitute an arbitrary or unjustifiable discrimination against nationals of other Members.



Article 5

Multilateral Agreements on Acquisition or Maintenance of Protection

The obligations under Articles 3 and 4 do not apply to procedures provided in
multilateral agreements concluded under the auspices of WIPO relating to the

acquisition or maintenance of intellectual property rights.

Article 6

Exhaustion

For the purposes of dispute settlement under this Agreement, subject to the
provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the

issue of the exhaustion of intellectual property rights.

Article 7

Objectives

The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological knowledge
and in a manner conducive to social and economic welfare, and to a balance of rights

and obligations.

Article 8

Principles

1.  Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public

interest in sectors of vital importance to their socio-economic and technological



development, provided that such measures are consistent with the provisions of this

Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably restrain trade or adversely affect

the international transfer of technology.

Article 27
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that they
are new, involve an inventive step and are capable of industrial application. (5) Subject
to paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article,
patents shall be available and patent rights enjoyable without discrimination as to the
place of invention, the field of technology and whether products are imported or locally

produced.

2. Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public or
morality, including to protect human, animal or plant life or health or to avoid serious
prejudice to the environment, provided that such exclusion is not made merely because

the exploitation is prohibited by their law.

3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans or

animals;

(b) plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological and
microbiological processes. However, Members shall provide for the protection of plant

varieties either by patents or by an effective sui generis system or by any combination
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thereof. The provisions of this subparagraph shall be reviewed four years after the date

of entry into force of the WTO Agreement.

Article 28

Rights Conferred

1. A patent shall confer on its owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent third parties not
having the owner’s consent from the acts of: making, using, offering for sale, selling, or

importing (6) for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third parties not
having the owner’s consent from the act of using the process, and from the acts of:
using, offering for sale, selling, or importing for these purposes at least the product

obtained directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession, the

patent and to conclude licensing contracts.

Article 29

Conditions on Patent Applicants

1. Members shall require that an applicant for a patent shall disclose the invention in
a manner sufficiently clear and complete for the invention to be carried out by a person
skilled in the art and may require the applicant to indicate the best mode for carrying out
the invention known to the inventor at the filing date or, where priority is claimed, at the

priority date of the application.

2. Members may require an applicant for a patent to provide information concerning the

applicant’s corresponding foreign applications and grants.
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Article 30

Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by a
patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests of

the patent owner, taking account of the legitimate interests of third parties.

Article 31
Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use (7) of the subject matter of a patent
without the authorization of the right holder, including use by the government or third

parties authorized by the government, the following provisions shall be respected:

(a) authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has
made efforts to obtain authorization from the right holder on reasonable commercial
terms and conditions and that such efforts have not been successful within a reasonable
period of time. This requirement may be waived by a Member in the case of a national
emergency or other circumstances of extreme urgency or in cases of public non-
commercial use. In situations of national emergency or other circumstances of extreme
urgency, the right holder shall, nevertheless, be notified as soon as reasonably
practicable. In the case of public non-commercial use, where the government or
contractor, without making a patent search, knows or has demonstrable grounds to
know that a valid patent is or will be used by or for the government, the right holder

shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it

was authorized, and in the case of semi-conductor technology shall only be for public
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non-commercial use or to remedy a practice determined after judicial or administrative

process to be anti-competitive;

(d) such use shall be non-exclusive;

(e) such use shall be non-assignable, except with that part of the enterprise or

goodwill which enjoys such use;

(f) any such use shall be authorized predominantly for the supply of the domestic

market of the Member authorizing such use;

(g) authorization for such use shall be liable, subject to adequate protection of the
legitimate interests of the persons so authorized, to be terminated if and when the
circumstances which led to it cease to exist and are unlikely to recur. The competent
authority shall have the authority to review, upon motivated request, the continued

existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances of each

case, taking into account the economic value of the authorization;

(i) the legal validity of any decision relating to the authorization of such use shall be
subject to judicial review or other independent review by a distinct higher authority in

that Member;

(j) any decision relating to the remuneration provided in respect of such use shall be
subject to judicial review or other independent review by a distinct higher authority in

that Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b)
and (f) where such use is permitted to remedy a practice determined after judicial or
administrative process to be anti-competitive. The need to correct anti-competitive
practices may be taken into account in determining the amount of remuneration in such
cases. Competent authorities shall have the authority to refuse termination of
authorization if and when the conditions which led to such authorization are likely to

recur,



(I) where such use is authorized to permit the exploitation of a patent (“the second
patent”) which cannot be exploited without infringing another patent (“the first patent”),

the following additional conditions shall apply:

(i) the invention claimed in the second patent shall involve an important technical
advance of considerable economic significance in relation to the invention claimed in the

first patent;

(i) the owner of the first patent shall be entitled to a cross-licence on reasonable

terms to use the invention claimed in the second patent; and

(iii) the use authorized in respect of the first patent shall be non-assignable except

with the assignment of the second patent.

Article 32

Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be

available.

Article 33

Term of Protection

The term of protection available shall not end before the expiration of a period of

twenty years counted from the filing date (8)

Article 34

Process Patents: Burden of Proof

1. For the purposes of civil proceedings in respect of the infringement of the rights of
the owner referred to in paragraph 1(b) of Article 28, if the subject matter of a patent is

a process for obtaining a product, the judicial authorities shall have the authority to
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order the defendant to prove that the process to obtain an identical product is different
from the patented process. Therefore, Members shall provide, in at least one of the
following circumstances, that any identical product when produced without the consent
of the patent owner shall, in the absence of proof to the contrary, be deemed to have

been obtained by the patented process:

(a) if the product obtained by the patented process is new;

(b) if there is a substantial likelihood that the identical product was made by the
process and the owner of the patent has been unable through reasonable efforts to

determine the process actually used.

2. Any Member shall be free to provide that the burden of proof indicated in paragraph 1
shall be on the alleged infringer only if the condition referred to in subparagraph (a) is

fulfilled or only if the condition referred to in subparagraph (b) is fulfilled.

3. In the adduction of proof to the contrary, the legitimate interests of defendants in

protecting their manufacturing and business secrets shall be taken into account.

Paris Convention for the Protection of Industrial Property

Article 2

National Treatment for Nationals of Countries of the Union

(1) Nationals of any country of the Union shall, as regards the protection of industrial
property, enjoy in all the other countries of the Union the advantages that their
respective laws now grant, or may hereafter grant, to nationals; all without prejudice to
the rights specially provided for by this Convention. Consequently, they shall have the
same protection as the latter, and the same legal remedy against any infringement of
their rights, provided that the conditions and formalities imposed upon nationals are

complied with.



Article 4
A to I. Patents, Utility Models, Industrial Designs,
Marks, Inventors’ Certificates: Right of Priority

G. Patents: Division of the Application

A.

(1) Any person who has duly filed an application for a patent, or for the registration of a
utility model, or of an industrial design, or of a trademark, in one of the countries of the
Union, or his successor in title, shall enjoy, for the purpose of filing in the other

countries, a right of priority during the periods hereinafter fixed.

(2) Any filing that is equivalent to a regular national filing under the domestic legislation
of any country of the Union or under bilateral or multilateral treaties concluded between

countries of the Union shall be recognized as giving rise to the right of priority.

(3) By a regular national filing is meant any filing that is adequate to establish the date
on which the application was filed in the country concerned, whatever may be the

subsequent fate of the application.

B.

Consequently, any subsequent filing in any of the other countries of the Union before
the expiration of the periods referred to above shall not be invalidated by reason of any
acts accomplished in the interval, in particular, another filing, the publication or
exploitation of the invention, the putting on sale of copies of the design, or the use of
the mark, and such acts cannot give rise to any third—party right or any right of personal
possession. Rights acquired by third parties before the date of the first application that
serves as the basis for the right of priority are reserved in accordance with the domestic

legislation of each country of the Union

C.

(1) The periods of priority referred to above shall be twelve months for patents and

utility models, and six months for industrial designs and trademarks.



(2) These periods shall start from the date of filing of the first application; the day of

filing shall not be included in the period.

(3) If the last day of the period is an official holiday, or a day when the Office is not
open for the filing of applications in the country where protection is claimed, the period

shall be extended until the first following working day.

(4) A subsequent application concerning the same subject as a previous first application
within the meaning of paragraph (2), above, filed in the same country of the Union shall
be considered as the first application, of which the filing date shall be the starting point
of the period of priority, if, at the time of filing the subsequent application, the said
previous application has been withdrawn, abandoned, or refused, without having been
laid open to public inspection and without leaving any rights outstanding, and if it has
not yet served as a basis for claiming a right of priority. The previous application may

not thereafter serve as a basis for claiming a right of priority.

D.

(1) Any person desiring to take advantage of the priority of a previous filing shall be
required to make a declaration indicating the date of such filing and the country in which
it was made. Each country shall determine the latest date on which such declaration

must be made.

(2) These particulars shall be mentioned in the publications issued by the competent

authority, and in particular in the patents and the specifications relating thereto.

(3) The countries of the Union may require any person making a declaration of priority
to produce a copy of the application (description, drawings, etc.) previously filed. The
copy, certified as correct by the authority which received such application, shall not
require any authentication, and may in any case be filed, without fee, at any time within
three months of the filing of the subsequent application. They may require it to be
accompanied by a certificate from the same authority showing the date of filing, and by

a translation.



(4) No other formalities may be required for the declaration of priority at the time of filing
the application. Each country of the Union shall determine the consequences of failure
to comply with the formalities prescribed by this Article, but such consequences shall in

no case go beyond the loss of the right of priority.

(5) Subsequently, further proof may be required.

Any person who avails himself of the priority of a previous application shall be required
to specify the number of that application; this number shall be published as provided for

by paragraph (2), above.

(1) Where an industrial design is filed in a country by virtue of a right of priority based
on the filing of a utility model, the period of priority shall be the same as that fixed for

industrial designs.

(2) Furthermore, it is permissible to file a utility model in a country by virtue of a right of

priority based on the filing of a patent application, and vice versa.

No country of the Union may refuse a priority or a patent application on the ground that
the applicant claims multiple priorities, even if they originate in different countries, or on
the ground that an application claiming one or more priorities contains one or more
elements that were not included in the application or applications whose priority is
claimed, provided that, in both cases, there is unity of invention within the meaning of

the law of the country.

With respect to the elements not included in the application or applications whose
priority is claimed, the filing of the subsequent application shall give rise to a right of

priority under ordinary conditions.

G.



(1) If the examination reveals that an application for a patent contains more than one
invention, the applicant may divide the application into a certain number of divisional
applications and preserve as the date of each the date of the initial application and the

benefit of the right of priority, if any.

(2) The applicant may also, on his own initiative, divide a patent application and
preserve as the date of each divisional application the date of the initial application and
the benefit of the right of priority, if any. Each country of the Union shall have the right

to determine the conditions under which such division shall be authorized.

Priority may not be refused on the ground that certain elements of the invention for
which priority is claimed do not appear among the claims formulated in the application in
the country of origin, provided that the application documents as a whole specifically

disclose such elements.

(1) Applications for inventors’ certificates filed in a country in which applicants have the
right to apply at their own option either for a patent or for an inventor’s certificate shall
give rise to the right of priority provided for by this Article, under the same conditions

and with the same effects as applications for patents.

(2) In a country in which applicants have the right to apply at their own option either for
a patent or for an inventor’s certificate, an applicant for an inventor’s certificate shall, in
accordance with the provisions of this Article relating to patent applications, enjoy a right
of priority based on an application for a patent, a utility model, or an inventor’s

certificate.

Article 4bis
Patents: Independence of Patents Obtained for the Same Invention in Different

Countries



(1) Patents applied for in the various countries of the Union by nationals of countries of
the Union shall be independent of patents obtained for the same invention in other

countries, whether members of the Union or not.

(2) The foregoing provision is to be understood in an unrestricted sense, in particular, in
the sense that patents applied for during the period of priority are independent, both as

regards the grounds for nullity and forfeiture, and as regards their normal duration.

(3) The provision shall apply to all patents existing at the time when it comes into effect.

(4) Similarly, it shall apply, in the case of the accession of new countries, to patents in

existence on either side at the time of accession.

(5) Patents obtained with the benefit of priority shall, in the various countries of the
Union, have a duration equal to that which they would have, had they been applied for

or granted without the benefit of priority.

Article 4ter

Patents: Mention of the Inventor in the Patent

The inventor shall have the right to be mentioned as such in the patent.

Article 4quater

Patents: Patentability in Case of Restrictions of Sale by Law

The grant of a patent shall not be refused and a patent shall not be invalidated on the
ground that the sale of the patented product or of a product obtained by means of a

patented process is subject to restrictions or limitations resulting from the domestic law.



Article 5
A. Patents: Importation of Articles; Failure to Work or Insufficient Working;
Compulsory Licenses
B. Industrial Designs: Failure to Work; Importation of Articles
C. Marks: Failure to Use; Different Forms; Use by Co—proprietors

D. Patents, Utility Models, Marks, Industrial Designs: Marking

A.

(1) Importation by the patentee into the country where the patent has been granted of
articles manufactured in any of the countries of the Union shall not entail forfeiture of

the patent.

(2) Each country of the Union shall have the right to take legislative measures providing
for the grant of compulsory licenses to prevent the abuses which might result from the

exercise of the exclusive rights conferred by the patent, for example, failure to work.

(3) Forfeiture of the patent shall not be provided for except in cases where the grant of
compulsory licenses would not have been sufficient to prevent the said abuses. No
proceedings for the forfeiture or revocation of a patent may be instituted before the

expiration of two years from the grant of the first compulsory license.

(4) A compulsory license may not be applied for on the ground of failure to work or
insufficient working before the expiration of a period of four years from the date of filing
of the patent application or three years from the date of the grant of the patent,
whichever period expires last; it shall be refused if the patentee justifies his inaction by
legitimate reasons. Such a compulsory license shall be non—exclusive and shall not be
transferable, even in the form of the grant of a sub—license, except with that part of the

enterprise or goodwill which exploits such license.

(5) The foregoing provisions shall be applicable, mutatis mutandis, to utility models.



The protection of industrial designs shall not, under any circumstance, be subject to any
forfeiture, either by reason of failure to work or by reason of the importation of articles

corresponding to those which are protected.

C.

(1) If, in any country, use of the registered mark is compulsory, the registration may be
cancelled only after a reasonable period, and then only if the person concerned does

not justify his inaction.

(2) Use of a trademark by the proprietor in a form differing in elements which do not
alter the distinctive character of the mark in the form in which it was registered in one of
the countries of the Union shall not entail invalidation of the registration and shall not

diminish the protection granted to the mark.

(3) Concurrent use of the same mark on identical or similar goods by industrial or
commercial establishments considered as co—proprietors of the mark according to the
provisions of the domestic law of the country where protection is claimed shall not
prevent registration or diminish in any way the protection granted to the said mark in
any country of the Union, provided that such use does not result in misleading the

public and is not contrary to the public interest.

D.

No indication or mention of the patent, of the utility model, of the registration of the
trademark, or of the deposit of the industrial design, shall be required upon the goods

as a condition of recognition of the right to protection.



Article 5bis
All Industrial Property Rights: Period of Grace for the Payment of Fees for the
Maintenance of Rights;

Patents: Restoration

(1) A period of grace of not less than six months shall be allowed for the payment of
the fees prescribed for the maintenance of industrial property rights, subject, if the

domestic legislation so provides, to the payment of a surcharge.

(2) The countries of the Union shall have the right to provide for the restoration of

patents which have lapsed by reason of non—payment of fees.

Article 5ter

Patents: Patented Devices Forming Part of Vessels, Aircraft, or Land Vehicles

In any country of the Union the following shall not be considered as infringements of the

rights of a patentee:

(i) the use on board vessels of other countries of the Union of devices forming the
subject of his patent in the body of the vessel, in the machinery, tackle, gear and other
accessories, when such vessels temporarily or accidentally enter the waters of the said
country, provided that such devices are used there exclusively for the needs of the

vessel;

(ii) the use of devices forming the subject of the patent in the construction or operation
of aircraft or land vehicles of other countries of the Union, or of accessories of such
aircraft or land vehicles, when those aircraft or land vehicles temporarily or accidentally

enter the said country.



Article 5quater
Patents: Importation of Products Manufactured by a Process Patented in the

Importing Country

When a product is imported into a country of the Union where there exists a patent
protecting a process of manufacture of the said product, the patentee shall have all the
rights, with regard to the imported product, that are accorded to him by the legislation of
the country of importation, on the basis of the process patent, with respect to products

manufactured in that country.

Article 5quinquies

Industrial Designs

Industrial designs shall be protected in all the countries of the Union.
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