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Abstract

This research is intended to study the concept of the ownership of the collaborative
work which brought the wikipedia website as a study case. It focuses on Thailand and
foreign country act which concern with the co-copyright work. This document and
information will be the idea and solution to what person should entitle the ownership
right in collaborative work. Moreover we desire to study the protection of the copyright
regulation which occurs on the internet. All document and information came from the
article on internet, domestic and international textbook, after the research founded that
The research demonstrated that the idea of the co-creator of the copyright work are
popular at this moment and spread throughout the internet network. The protection for
the joint authorship on the network must be adjusted to the personality of the user,
which concern to the progression of the technology. The term of protection must be
identified conform to the fact that co-creator must know that copyright work was created
by both creator and concur that copyright work must be only one copyright work. If all

this term were complied, the protection for the copyright work will be enforceable.
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1Bern Convention, Art.2(1) The expression “literary and artistic works” shall include every
production in the literary, scientific and artistic domain, whatever may be the mode or form of its
expression, such as books, pamphlets and other writings; lectures, addresses, sermons and other
works of the same nature; dramatic or dramatico-musical works; choreographic works and
entertainments in dumb show; musical compositions with or without words; cinematographic works to
which are assimilated works expressed by a process analogous to cinematography; works of
drawing, painting, architecture, sculpture, engraving and lithography; photographic works to which
are assimilated works expressed by a process analogous to photography; works of applied art;
illustrations, maps, plans, sketches and three-dimensional works relative to geography, topography,

architecture or science.
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? Bern Convention Art.7 bis “The provisions of the preceding Article shall also apply in the
case of a work of joint authorship, provided that the terms measured from the death of the author
shall be calculated from the death of the last surviving author”

’ Bern Convention, Art.2(5) “(2) The enjoyment and the exercise of these rights shall not be
subject to any formality; such enjoyment and such exercise shall be independent of the existence of
protection in the country of origin of the work. Consequently, apart from the provisions of this
Convention, the extent of protection, as well as the means of redress afforded to the author to
protect his rights, shall be governed exclusively by the laws of the country where protection is

claimed.”
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5Bern Convention, Art.9(1) "Authors of literary and artistic works protected by this Convention
shall have the exclusive right of authorizing the reproduction of these works, in any manner or form.”

’Bern convention, Art.9(2) “It shall be a matter for legislation in the countries of the Union to
permit the reproduction of such works in certain special cases, provided that such reproduction does
not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate

interests of the author”
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"TRIPs Agreement, Art. 2(1) “In respect of Parts Il, Ill and IV of this Agreement, Members
shall comply with Articles 1 through 12, and Article 19, of the Paris Convention (1967)"
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1 TRIPs Agreement, Art. 9 (1) Members shall comply with Articles 1 through 21 of the Berne
Convention (1971) and the Appendix thereto. However, Members shall not have rights or obligations
under this

"TRIPs Agreement , Art.9(2) “Copyright protection shall extend to expressions and not to
ideas, procedures, methods of operation or mathematical concepts as such.”

" TRIPs Agreement , Art.10(1) “Computer programs, whether in source or object code, shall
be protected as literary works under the Berne Convention (1971).”

" Bern Convention , Art.7(1) “The term of protection granted by this Convention shall be the

life of the author and fifty years after his death.”
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"IRIPs Agreement , Art.10(2) “Compilations of data or other material, whether in machine
readable or other form, which by reason of the selection or arrangement of their contents constitute
intellectual creations shall be protected as such. Such protection, which shall not extend to the data
or material itself, shall be without prejudice to any copyright subsisting in the data or material itself.”
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@13 Title 17 of the United States Code Copyright 316131 102 (a) 93 EEERY I

" The Copyright Act 1976 , Art. 102(a)’Copyright protection subsists, in accordance with this
title, in original works of authorship fixed in any tangible medium of expression, now known or later
developed, from which they can be perceived, reproduced, or otherwise communicated, either

directly or with the aid of a machine or device...”
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" The Copyright Act 1976 , Art. 102(a)’... Works of authorship include the following

categories:

(1) literary works;

(2) musical works, including any accompanying words;

(3) dramatic works, including any accompanying music;

(4) pantomimes and choreographic works;

(5) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectural works.”
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18The Copyright Act , section 103(a) “The subject matter of copyright as specified by section
102 includes compilations and derivative works, but protection for a work employing preexisting
material in which copyright subsists does not extend to any part of the work in which such material
has been used unlawfully. *

“The Copyright Act , section 103(b) “The copyright in a compilation or derivative work
extends only to the material contributed by the author of such work, as distinguished from the
preexisting material employed in the work, and does not imply any exclusive right in the preexisting
material. The copyright in such work is independent of, and does not affect or enlarge the scope,

duration, ownership, or subsistence of, any copyright protection in the preexisting material.”
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% A “collective work” is a work, such as a periodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting separate and independent works in themselves, are

assembled into a collective whole.

A “compilation” is a work formed by the collection and assembling of preexisting materials
or of data that are selected, coordinated, or arranged in such a way that the resulting work as a
whole constitutes an original work of authorship. The term “compilation” includes collective works.

ZA “computer program” is a set of statements or instructions to be used directly or indirectly
in a computer in order to bring about a certain result.

% The Copyright Act , section 302 (a) “IN GENERAL. — Copyright in a work created on or after
January 1, 1978, subsists from its creation and, except as provided by the following subsections,

endures for a term consisting of the life of the author and 70 years after the author's death.”
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24The Digital Millennium Act , section 1201(b)(2)(A) to “circumvent protection afforded by a
technological measure” means avoiding, bypassing, removing, deactivating, or otherwise impairing a
technological measure.

*The Digital Millennium Act , section 1202(a)(1)(B) The prohibition contained in subparagraph
(A) shall not apply to persons who are users of a copyrighted work which is in a particular class of
works, if such persons are, or are likely to be in the succeeding 3-year period, adversely affected by
virtue of such prohibition in their ability to make noninfringing uses of that particular class of works
under this title, as determined under subparagraph (C).

26The Digital Millennium Act , section 1201(a)(3)(B)a technological measure “effectively
controls access to a work” if the measure, in the ordinary course of its operation, requires the
application of information, or a process or a treatment, with the authority of the copyright owner, to
gain access to the work.

“The Digital Millennium Act , section 1201(b)(2)(B)a technological measure “effectively
protects a right of a copyright owner under this title” if the measure, in the ordinary course of its
operation, prevents, restricts, or otherwise limits the exercise of a right of a copyright owner under

this title.
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28The Digital Millennium Act, section 1202(a) FALSE COPYRIGHT MANAGEMENT INFORMATION. —
No person shall knowingly and with the intent to induce, enable, facilitate, or conceal infringement

29The Digital Millennium Act , section 1202(b)(1) intentionally remove or alter any copyright
management information

“The Digital Millennium Act , section 1202(b)(2) distribute or import for distribution copyright
management information knowing that the copyright management information has been removed or
altered without authority of the copyright owner or the law

“The Digital Millennium Act , section 1202(b)(3) distribute, import for distribution, or publicly
perform works, copies of works, or phonorecords, knowing that copyright management information

has been removed or altered without authority of the copyright owner or the law
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“Directive 2006/116/EC, Article 1(1) The rights of an author of a literary or artistic

work within the meaning of Article 2 of the Berne Convention shall run for the life of the
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author and for 70 years after his death, irrespective of the date when the work is lawfully

made available to the public.

34Directive 2001/29/EC , Article 6(1)-(3) Obligations as to technological measures

1. Member States shall provide adequate legal protection against the circumvention of any
effective technological measures, which the person concerned carries out in the knowledge, or with
reasonable grounds to know, that he or she is pursuing that objective.

2. Member States shall provide adequate legal protection against the manufacture, import,
distribution, sale, rental, advertisement for sale or rental, or possession for commercial purposes of
devices, products or components or the provision of services which:

(a) are promoted, advertised or marketed for the purpose of circumvention of, or

(b) have only a limited commercially significant purpose or use other than to circumvent, or

(c) are primarily designed, produced, adapted or performed for the purpose of enabling or
facilitating the circumvention of, any effective technological measures.

3. For the purposes of this Directive, the expression "technological measures" means any
technology, device or component that, in the normal course of its operation, is designed to prevent
or restrict acts, in respect of works or other subject-matter, which are not authorised by the
rightholder of any copyright or any right related to copyright as provided for by law or the sui generis
right provided for in Chapter Il of Directive 96/9/EC. Technological measures shall be deemed
"effective” where the use of a protected work or other subject-matter is controlled by the rightholders

through application of an access control or protection process, such as encryption, scrambling or
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35Directive 2001/29/EC , Article 6(4) Notwithstanding the legal protection provided for in
paragraph 1, in the absence of voluntary measures taken by rightholders, including agreements
between rightholders and other parties concerned, Member States shall take appropriate measures
to ensure that rightholders make available to the beneficiary of an exception or limitation provided for
in national law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) the
means of benefiting from that exception or limitation, to the extent necessary to benefit from that
exception or limitation and where that beneficiary has legal access to the protected work or subject-

matter concerned.
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*The Directive 91/250/EEC , Art. 2(1)The author of a computer program shall be the natural
person or group of natural persons who has created the program or, where the legislation of the
Member State permits, the legal person designated as the rightholder by that legislation. Where
collective works are recognized by the legislation of a Member State, the person considered by the
legislation of the Member State to have created the work shall be deemed to be its author.

*"The Directive 91/250/EEC , Art. 2(2) In respect of a computer program created by a group
of natural persons jointly, the exclusive rights shall be owned jointly.

38The Directive 91/250/EEC , Art. 4(a) the permanent or temporary reproduction of a computer
program by any means and in any form, in part or in whole. Insofar as loading, displaying, running,
transmission or storage of the computer program necessitate such reproduction, such acts shall be

subject to authorization by the rightholder
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39The Directive 91/250/EEC , Art. 5(1) In the absence of specific contractual provisions, the
acts referred to in Article 4 (a) and (b) shall not require authorization by the rightholder where they
are necessary for the use of the computer program by the lawful acquirer in accordance with its

intended purpose, including for error correction.
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*“The Directive 96/9/EC, Art 3. Object of protection
1. In accordance with this Directive, databases which, by reason of the selection or
arrangement of their contents, constitute the author's own intellectual creation shall be protected as
such by copyright. No other criteria shall be applied to determine their eligibility for that protection.
2. The copyright protection of databases provided for by this Directive shall not extend to

their contents and shall be without prejudice to any rights subsisting in those contents themselves.
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41The Directive 96/9/EC , Preamble(13)

(13) Whereas this Directive protects collections, sometimes called 'compilations’, of works,
data or other materials which are arranged, stored and accessed by means which include electronic,
electromagnetic or electro-optical processes or analogous processes

*The Directive 96/9/EC , Preamble(14)
(14) Whereas protection under this Directive should be extended to cover non-electronic
databases
“The Directive 96/9/EC , Art.6(1) Exceptions to restricted acts1. The performance by the
lawful user of a database or of a copy thereof of any of the acts listed in Article 5 which is
necessary for the purposes of access to the contents of the databases and normal use of the
contents by the lawful user shall not require the authorization of the author of the database. Where
the lawful user is authorized to use only part of the database, this provision shall apply only to that

part.
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44The Directive 96/9/EC , Art.6(2) Member States shall have the option of providing for
limitations on the rights set out in Article 5 in the following cases:

*“The Directive 96/9/EC , Art.7(1) Member States shall provide for a right for the maker of a
database which shows that there has been qualitatively and/or quantitatively a substantial
investment in either the obtaining, verification or presentation of the contents to prevent extraction
and/or re-utilization of the whole or of a substantial part, evaluated qualitatively and/or quantitatively,

of the contents of that database.
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NANKIN N.

Berne Convention

for the Protection of Literary and Artistic Works

Article 2
Protected Works:
1. “Literary and artistic works”; 2. Possible requirement of fixation; 3. Derivative
works;
4. Official texts; 5. Collections; 6. Obligation to protect; beneficiaries of protection;

7. Works of applied art and industrial designs; 8. News

(1) The expression “literary and artistic works” shall include every production in the literary,
scientific and artistic domain, whatever may be the mode or form of its expression, such as
books, pamphlets and other writings; lectures, addresses, sermons and other works of the
same nature; dramatic or dramatico-musical works; choreographic works and entertainments
in dumb show; musical compositions with or without words; cinematographic works to which
are assimilated works expressed by a process analogous to cinematography; works of
drawing, painting, architecture, sculpture, engraving and lithography; photographic works to
which are assimilated works expressed by a process analogous to photography; works of
applied art; illustrations, maps, plans, sketches and three-dimensional works relative to

geography, topography, architecture or science.

(2) It shall, however, be a matter for legislation in the countries of the Union to prescribe
that works in general or any specified categories of works shall not be protected unless they

have been fixed in some material form.
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(3) Translations, adaptations, arrangements of music and other alterations of a literary or
artistic work shall be protected as original works without prejudice to the copyright in the

original work.

(4) It shall be a matter for legislation in the countries of the Union to determine the
protection to be granted to official texts of a legislative, administrative and legal nature, and

to official translations of such texts.

(5) Collections of literary or artistic works such as encyclopaedias and anthologies which, by
reason of the selection and arrangement of their contents, constitute intellectual creations
shall be protected as such, without prejudice to the copyright in each of the works forming

part of such collections.

(6) The works mentioned in this Article shall enjoy protection in all countries of the Union.

This protection shall operate for the benefit of the author and his successors in title.

(7) Subject to the provisions of Article 7(4) of this Convention, it shall be a matter for
legislation in the countries of the Union to determine the extent of the application of their
laws to works of applied art and industrial designs and models, as well as the conditions
under which such works, designs and models shall be protected. Works protected in the
country of origin solely as designs and models shall be entitled in another country of the
Union only to such special protection as is granted in that country to designs and models;
however, if no such special protection is granted in that country, such works shall be

protected as artistic works.

(8) The protection of this Convention shall not apply to news of the day or to miscellaneous

facts having the character of mere items of press information.
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Article 6
Possible Restriction of Protection in Respect of Certain Works of Nationals of Certain
Countries Outside the Union:

1. In the country of the first publication and in other countries; 2. No retroactivity;

3. Notice

(1) Where any country outside the Union fails to protect in an adequate manner the works
of authors who are nationals of one of the countries of the Union, the latter country may
restrict the protection given to the works of authors who are, at the date of the first
publication thereof, nationals of the other country and are not habitually resident in one of
the countries of the Union. If the country of first publication avails itself of this right, the other
countries of the Union shall not be required to grant to works thus subjected to special

treatment a wider protection than that granted to them in the country of first publication.

(2) No restrictions introduced by virtue of the preceding paragraph shall affect the rights
which an author may have acquired in respect of a work published in a country of the Union

before such restrictions were put into force.

(3) The countries of the Union which restrict the grant of copyright in accordance with this
Article shall give notice thereof to the Director General of the World Intellectual Property
Organization (hereinafter designated as “the Director General”’) by a written declaration
specifying the countries in regard to which protection is restricted, and the restrictions to
which rights of authors who are nationals of those countries are subjected. The Director

General shall immediately communicate this declaration to all the countries of the Union.
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Article 7
Term of Protection:
1. Generally; 2. For cinematographic works; 3. For anonymous and pseudonymous
works;
4. For photographic works and works of applied art; 5. Starting date of computation;

6. Longer terms; 7. Shorter terms; 8. Applicable law; “comparison” of terms

(1) The term of protection granted by this Convention shall be the life of the author and fifty

years after his death.

Article 7bis

Term of Protection for Works of Joint Authorship

The provisions of the preceding Article shall also apply in the case of a work of joint
authorship, provided that the terms measured from the death of the author shall be

calculated from the death of the last surviving author.

Article 9
Right of Reproduction:

1. Generally; 2. Possible exceptions; 3. Sound and visual recordings

(1) Authors of literary and artistic works protected by this Convention shall have the

exclusive right of authorizing the reproduction of these works, in any manner or form.

(2) It shall be a matter for legislation in the countries of the Union to permit the reproduction
of such works in certain special cases, provided that such reproduction does not conflict with
a normal exploitation of the work and does not unreasonably prejudice the legitimate

interests of the author.
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NIONWIN U.

AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL

PROPERTY RIGHTS

Article 2

Intellectual Property Conventions

1. In respect of Parts Il, Ill and IV of this Agreement, Members shall comply with Articles 1

through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing obligations that
Members may have to each other under the Paris Convention, the Berne Convention, the

Rome Convention and the Treaty on Intellectual Property in Respect of Integrated Circuits.

Article 9

Relation to the Berne Convention

1. Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and the
Appendix thereto. However, Members shall not have rights or obligations under this
Agreement in respect of the rights conferred under Article 6bis of that Convention or of the

rights derived therefrom.

2. Copyright protection shall extend to expressions and not to ideas, procedures, methods of

operation or mathematical concepts as such.
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Article 10

Computer Programs and Compilations of Data

1. Computer programs, whether in source or object code, shall be protected as literary

works under the Berne Convention (1971).

2. Compilations of data or other material, whether in machine readable or other form, which
by reason of the selection or arrangement of their contents constitute intellectual creations
shall be protected as such. Such protection, which shall not extend to the data or material

itself, shall be without prejudice to any copyright subsisting in the data or material itself.
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NONBIN A.

Title 17 U.S.C - The copyright Act 1976

§ 101. Definitions

Except as otherwise provided in this title, as used in this title, the following terms and their

variant forms mean the following:

An “anonymous work” is a work on the copies or phonorecords of which no natural person

is identified as author.

An “architectural work” is the design of a building as embodied in any tangible medium of
expression, including a building, architectural plans, or drawings. The work includes the
overall form as well as the arrangement and composition of spaces and elements in the

design, but does not include individual standard features.

“Audiovisual works” are works that consist of a series of related images which are
intrinsically intended to be shown by the use of machines, or devices such as projectors,
viewers, or electronic equipment, together with accompanying sounds, if any, regardless of

the nature of the material objects, such as films or tapes, in which the works are embodied.

The “Berne Convention” is the Convention for the Protection of Literary and Artistic Works,
signed at Berne, Switzerland, on September 9, 1886, and all acts, protocols, and revisions

thereto.



89

The “best edition” of a work is the edition, published in the United States at any time before
the date of deposit, that the Library of Congress determines to be most suitable for its

purposes.

A person’s “children” are that person’s immediate offspring, whether legitimate or

not, and any children legally adopted by that person.

A “collective work” is a work, such as a periodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting separate and independent works in

themselves, are assembled into a collective whole.

A “compilation” is a work formed by the collection and assembling of preexisting materials or
of data that are selected, coordinated, or arranged in such a way that the resulting work as
a whole constitutes an original work of authorship. The term “compilation” includes collective

works.

A “computer program” is a set of statements or instructions to be used directly or indirectly

in a computer in order to bring about a certain result.

“Copies” are material objects, other than phonorecords, in which a work is fixed by any
method now known or later developed, and from which the work can be perceived,
reproduced, or otherwise communicated, either directly or with the aid of a machine or
device. The term “copies” includes the material object, other than a phonorecord, in which

the work is first fixed.
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A “Copyright Royalty Judge” is a Copyright Royalty Judge appointed under section 802 of
this title, and includes any individual serving as an interim Copyright Royalty Judge under

such section.

“Copyright owner”, with respect to any one of the exclusive rights comprised in a copyright,

refers to the owner of that particular right.

A work is “created” when it is fixed in a copy or phonorecord for the first time; where a work
is prepared over a period of time, the portion of it that has been fixed at any particular time
constitutes the work as of that time, and where the work has been prepared in different

versions, each version constitutes a separate work.

A “derivative work” is a work based upon one or more preexisting works, such as a
translation, musical arrangement, dramatization, fictionalization, motion picture version,
sound recording, art reproduction, abridgment, condensation, or any other form in which a
work may be recast, transformed, or adapted. A work consisting of editorial revisions,
annotations, elaborations, or other modifications which, as a whole, represent an original
work of authorship, is a “derivative work”.

"«

A “device”, “machine”, or “process” is one now known or later developed.

A “digital transmission” is a transmission in whole or in part in a digital or other non-analog

format.



91

To “display” a work means to show a copy of it, either directly or by means of a film, slide,
television image, or any other device or process or, in the case of a motion picture or other

audiovisual work, to show individual images nonsequentially.

An “establishment” is a store, shop, or any similar place of business open to the general
public for the primary purpose of selling goods or services in which the majority of the gross
square feet of space that is nonresidential is used for that purpose, and in which

nondramatic musical works are performed publicly.

A “food service or drinking establishment” is a restaurant, inn, bar, tavern, or any other
similar place of business in which the public or patrons assemble for the primary purpose of
being served food or drink, in which the majority of the gross square feet of space that is
nonresidential is used for that purpose, and in which nondramatic musical works are

performed publicly.

The term “financial gain” includes receipt, or expectation of receipt, of anything of value,

including the receipt of other copyrighted works.

A work is “fixed” in a tangible medium of expression when its embodiment in a copy or
phonorecord, by or under the authority of the author, is sufficiently permanent or stable to
permit it to be perceived, reproduced, or otherwise communicated for a period of more than
transitory duration. A work consisting of sounds, images, or both, that are being transmitted,
is “fixed” for purposes of this title if a fixation of the work is being made simultaneously with

its transmission.
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The “Geneva Phonograms Convention” is the Convention for the Protection of Producers of
Phonograms Against Unauthorized Duplication of Their Phonograms, concluded at Geneva,

Switzerland, on October 29, 1971.

The “gross square feet of space” of an establishment means the entire interior space of that
establishment, and any adjoining outdoor space used to serve patrons, whether on a

seasonal basis or otherwise.

The terms “including” and “such as” are illustrative and not limitative.

An “international agreement” is—
(1) the Universal Copyright Convention;
(2) the Geneva Phonograms Convention;
(3) the Berne Convention;
(4) the WTO Agreement;
(5) the WIPO Copyright Treaty;
(6) the WIPO Performances and Phonograms Treaty; and

(7) any other copyright treaty to which the United States is a party.

A “joint work” is a work prepared by two or more authors with the intention that their

contributions be merged into inseparable or interdependent parts of a unitary whole.
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§ 102. Subject matter of copyright: Compilations and derivative works

(a) The subject matter of copyright as specified by section 102 includes compilations and
derivative works, but protection for a work employing preexisting material in which copyright
subsists does not extend to any part of the work in which such material has been used
unlawfully.

(b) The copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting material
employed in the work, and does not imply any exclusive right in the preexisting material.
The copyright in such work is independent of, and does not affect or enlarge the scope,

duration, ownership, or subsistence of, any copyright protection in the preexisting material.

§ 103. Subject matter of copyright: Compilations and derivative works

(a) The subject matter of copyright as specified by section 102 includes compilations and
derivative works, but protection for a work employing preexisting material in which copyright
subsists does not extend to any part of the work in which such material has been used
unlawfully.

(b) The copyright in a compilation or derivative work extends only to the material contributed
by the author of such work, as distinguished from the preexisting material employed in the
work, and does not imply any exclusive right in the preexisting material. The copyright in
such work is independent of, and does not affect or enlarge the scope, duration, ownership,

or subsistence of, any copyright protection in the preexisting material.
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§ 302. Duration of copyright: Works created on or after January 1, 1978

(a) In General.— Copyright in a work created on or after January 1, 1978, subsists from its
creation and, except as provided by the following subsections, endures for a term consisting

of the life of the author and 70 years after the author’s death.

(b) Joint Works.— In the case of a joint work prepared by two or more authors who did not
work for hire, the copyright endures for a term consisting of the life of the last surviving

author and 70 years after such last surviving author’s death.

§ 1201. Circumvention of copyright protection systems

(a) Violations Regarding Circumvention of Technological Measures.—
(1)

(A) No person shall circumvent a technological measure that effectively
controls access to a work protected under this title. The prohibition contained in the
preceding sentence shall take effect at the end of the 2-year period beginning on the
date of the enactment of this chapter.

(B) The prohibition contained in subparagraph (A) shall not apply to persons
who are users of a copyrighted work which is in a particular class of works, if such
persons are, or are likely to be in the succeeding 3-year period, adversely affected
by virtue of such prohibition in their ability to make noninfringing uses of that

particular class of works under this title, as determined under subparagraph (C).

(C) During the 2-year period described in subparagraph (A), and during each
succeeding 3-year period, the Librarian of Congress, upon the recommendation of

the Register of Copyrights, who shall consult with the Assistant Secretary for
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Communications and Information of the Department of Commerce and report and
comment on his or her views in making such recommendation, shall make the
determination in a rulemaking proceeding for purposes of subparagraph (B) of
whether persons who are users of a copyrighted work are, or are likely to be in the
succeeding 3-year period, adversely affected by the prohibition under subparagraph
(A) in their ability to make noninfringing uses under this title of a particular class of
copyrighted works. In conducting such rulemaking, the Librarian shall examine—

(i) the availability for use of copyrighted works;

(i) the availability for use of works for nonprofit archival, preservation,
and educational purposes;

(iii) the impact that the prohibition on the circumvention of technological
measures applied to copyrighted works has on criticism, comment, news reporting,
teaching, scholarship, or research;

(iv) the effect of circumvention of technological measures on the market
for or value of copyrighted works; and

(v) such other factors as the Librarian considers appropriate.

(D) The Librarian shall publish any class of copyrighted works for which the
Librarian has determined, pursuant to the rulemaking conducted under subparagraph
(C), that noninfringing uses by persons who are users of a copyrighted work are, or
are likely to be, adversely affected, and the prohibition contained in subparagraph
(A) shall not apply to such users with respect to such class of works for the ensuing
3-year period.

(E) Neither the exception under subparagraph (B) from the applicability of the
prohibition contained in subparagraph (A), nor any determination made in a
rulemaking conducted under subparagraph (C), may be used as a defense in any

action to enforce any provision of this title other than this paragraph.
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(2) No person shall manufacture, import, offer to the public, provide, or otherwise
traffic in any technology, product, service, device, component, or part thereof, that—

(A) is primarily designed or produced for the purpose of circumventing a
technological measure that effectively controls access to a work protected under this
title;

(B) has only limited commercially significant purpose or use other than to
circumvent a technological measure that effectively controls access to a work

protected under this title; or

§ 1202. Integrity of copyright management information

(a) False Copyright Management Information.— No person shall knowingly and with

the intent to induce, enable, facilitate, or conceal infringement—

(1) provide copyright management information that is false, or

(2) distribute or import for distribution copyright management information that
is false.

(b) Removal or Alteration of Copyright Management Information.— No person shall,

without the authority of the copyright owner or the law—

(1) intentionally remove or alter any copyright management information,

(2) distribute or import for distribution copyright management information
knowing that the copyright management information has been removed or altered without

authority of the copyright owner or the law, or
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(3) distribute, import for distribution, or publicly perform works, copies of
works, or phonorecords, knowing that copyright management information has been removed

or altered without authority of the copyright owner or the law,

knowing, or, with respect to civil remedies under section 1203, having reasonable grounds
to know, that it will induce, enable, facilitate, or conceal an infringement of any right under

this title.
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NONUKIN .

Directive 2006/116/EC of the European Parliament and of the Council of
12 December 2006 on the term of protection of copyright and certain related

rights (codified version)

Article 1

Duration of authors' rights

1. The rights of an author of a literary or artistic work within the meaning of Article 2
of the Berne Convention shall run for the life of the author and for 70 years after his

death, irrespective of the date when the work is lawfully made available to the public.

2. In the case of a work of joint authorship, the term referred to in paragraph 1 shall

be calculated from the death of the last surviving author.

3. In the case of anonymous or pseudonymous works, the term of protection shall
run for 70 years after the work is lawfully made available to the public. However,
when the pseudonym adopted by the author leaves no doubt as to his identity, or if
the author discloses his identity during the period referred to in the first sentence, the

term of protection applicable shall be that laid down in paragraph 1.



4. Where a Member State provides for particular provisions on copyright in respect of
collective works or for a legal person to be designated as the rightholder, the term of
protection shall be calculated according to the provisions of paragraph 3, except if
the natural persons who have created the work are identified as such in the versions
of the work which are made available to the public. This paragraph is without
prejudice to the rights of identified authors whose identifiable contributions are

included in such works, to which contributions paragraph 1 or 2 shall apply.

5. Where a work is published in volumes, parts, instalments, issues or episodes and
the term of protection runs from the time when the work was lawfully made available

to the public, the term of protection shall run for each such item separately.

6. In the case of works for which the term of protection is not calculated from the
death of the author or authors and which have not been lawfully made available to

the public within 70 years from their creation, the protection shall terminate.

99
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Directive 2001/29/EC of the European Parliament and of the Council of 22 May
2001 on the harmonisation of certain aspects of copyright and related rights

in the information society

Article 6

Obligations as to technological measures

1. Member States shall provide adequate legal protection against the circumvention of any
effective technological measures, which the person concerned carries out in the knowledge,

or with reasonable grounds to know, that he or she is pursuing that objective.

2. Member States shall provide adequate legal protection against the manufacture, import,
distribution, sale, rental, advertisement for sale or rental, or possession for commercial

purposes of devices, products or components or the provision of services which:

(a) are promoted, advertised or marketed for the purpose of circumvention of, or

(b) have only a limited commercially significant purpose or use other than to circumvent,

or

(c) are primarily designed, produced, adapted or performed for the purpose of enabling or

facilitating the circumvention of,

any effective technological measures.

3. For the purposes of this Directive, the expression "technological measures" means any

technology, device or component that, in the normal course of its operation, is designed to
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prevent or restrict acts, in respect of works or other subject-matter, which are not authorised
by the rightholder of any copyright or any right related to copyright as provided for by law or
the sui generis right provided for in Chapter Il of Directive 96/9/EC. Technological measures
shall be deemed "effective" where the use of a protected work or other subject-matter is
controlled by the rightholders through application of an access control or protection process,
such as encryption, scrambling or other transformation of the work or other subject-matter or

a copy control mechanism, which achieves the protection objective.

4. Notwithstanding the legal protection provided for in paragraph 1, in the absence of
voluntary measures taken by rightholders, including agreements between rightholders and
other parties concerned, Member States shall take appropriate measures to ensure that
rightholders make available to the beneficiary of an exception or limitation provided for in
national law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) the
means of benefiting from that exception or limitation, to the extent necessary to benefit from
that exception or limitation and where that beneficiary has legal access to the protected

work or subject-matter concerned.

A Member State may also take such measures in respect of a beneficiary of an exception or
limitation provided for in accordance with Article 5(2)(b), unless reproduction for private use
has already been made possible by rightholders to the extent necessary to benefit from the
exception or limitation concerned and in accordance with the provisions of Article 5(2)(b)
and (5), without preventing rightholders from adopting adequate measures regarding the

number of reproductions in accordance with these provisions.

The technological measures applied voluntarily by rightholders, including those applied in

implementation of voluntary agreements, and technological measures applied in
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implementation of the measures taken by Member States, shall enjoy the legal protection

provided for in paragraph 1.

The provisions of the first and second subparagraphs shall not apply to works or other
subject-matter made available to the public on agreed contractual terms in such a way that
members of the public may access them from a place and at a time individually chosen by

them.

When this Article is applied in the context of Directives 92/100/EEC and 96/9/EC, this

paragraph shall apply mutatis mutandis.



103

COUNCIL DIRECTIVE of 14 May 1991 on the legal protection of computer

programs (91/250/EEC)

Article 2

Authorship of computer programs

1. The author of a computer program shall be the natural person or group of natural persons
who has created the program or, where the legislation of the Member State permits, the
legal person designated as the rightholder by that legislation. Where collective works are
recognized by the legislation of a Member State, the person considered by the legislation of
the Member State to have created the work shall be deemed to be its author.

2. In respect of a computer program created by a group of natural persons jointly, the
exclusive rights shall be owned jointly.

3. Where a computer program is created by an employee in the execution of his duties or
following the instructions given by his employer, the employer exclusively shall be entitled to
exercise all economic rights in the program so created, unless otherwise provided by

contract.

Article 4
Restricted Acts
Subject to the provisions of Articles 5 and 6, the exclusive rights of the rightholder within the

meaning of Article 2, shall include the right to do or to authorize:
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(a) the permanent or temporary reproduction of a computer program by any means and in
any form, in part or in whole. Insofar as loading, displaying, running, transmision or storage
of the computer program necessitate such reproduction, such acts shall be subject to
authorization by the rightholder;

(b) the translation, adaptation, arrangement and any other alteration of a computer program
and the reproduction of the results thereof, without prejudice to the rights of the person who
alters the program;

(c) any form of distribution to the public, including the rental, of the original computer
program or of copies thereof. The first sale in the Community of a copy of a program by the
rightholder or with his consent shall exhaust the distribution right within the Community of
that copy, with the exception of the right to control further rental of the program or a copy

thereof.

Article 5
Exceptions to the restricted acts

1. In the absence of specific contractual provisions, the acts referred to in Article 4 (a) and
(b) shall not require authorization by the rightholder where they are necessary for the use of
the computer program by the lawful acquirer in accordance with its intended purpose,
including for error correction.

2. The making of a back-up copy by a person having a right to use the computer program
may not be prevented by contract insofar as it is necessary for that use.

3. The person having a right to use a copy of a computer program shall be entitled, without
the authorization of the rightholder, to observe, study or test the functioning of the program
in order to determine the ideas and principles which underlie any element of the program if
he does so while performing any of the acts of loading, displaying, running, transmitting or

storing the program which he is entitled to do.
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DIRECTIVE 96/9/EC OF THE EUROPEAN PARLIAMENT AND OF THE

COUNCIL of 11 March 1996 on the legal protection of databases

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article

57 (2), 66 and 100a thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the Economic and Social Committee (2),

Acting in accordance with the procedure laid down in Article 189b of the Treaty (3),

(13) Whereas this Directive protects collections, sometimes called '‘compilations’, of works,
data or other materials which are arranged, stored and accessed by means which include

electronic, electromagnetic or electro-optical processes or analogous processes;

(14) Whereas protection under this Directive should be extended to cover non-electronic

databases;

Article 3

Object of protection

1. In accordance with this Directive, databases which, by reason of the selection or

arrangement of their contents, constitute the author's own intellectual creation shall be
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protected as such by copyright. No other criteria shall be applied to determine their eligibility

for that protection.

2. The copyright protection of databases provided for by this Directive shall not extend to
their contents and shall be without prejudice to any rights subsisting in those contents

themselves.

Article 6

Exceptions to restricted acts

1. The performance by the lawful user of a database or of a copy thereof of any of the acts
listed in Article 5 which is necessary for the purposes of access to the contents of the
databases and normal use of the contents by the lawful user shall not require the
authorization of the author of the database. Where the lawful user is authorized to use only

part of the database, this provision shall apply only to that part.

2. Member States shall have the option of providing for limitations on the rights set out in

Article 5 in the following cases:

(a) in the case of reproduction for private purposes of a non-electronic database;

(b) where there is use for the sole purpose of illustration for teaching or scientific research,
as long as the source is indicated and to the extent justified by the non-commercial purpose

to be achieved;

(c) where there is use for the purposes of public security of for the purposes of an

administrative or judicial procedure;
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(d) where other exceptions to copyright which are traditionally authorized under national law

are involved, without prejudice to points (a), (b) and (c).

3. In accordance with the Berne Convention for the protection of Literary and Artistic Works,
this Article may not be interpreted in such a way as to allow its application to be used in a
manner which unreasonably prejudices the rightholder's legitimate interests or conflicts with

normal exploitation of the database.

Article 7

Object of protection

1. Member States shall provide for a right for the maker of a database which shows that
there has been qualitatively and/or quantitatively a substantial investment in either the
obtaining, verification or presentation of the contents to prevent extraction and/or re-
utilization of the whole or of a substantial part, evaluated qualitatively and/or quantitatively,

of the contents of that database.

2. For the purposes of this Chapter:

(a) 'extraction’ shall mean the permanent or temporary transfer of all or a substantial part of

the contents of a database to another medium by any means or in any form;

(b) 're-utilization™ shall mean any form of making available to the public all or a substantial
part of the contents of a database by the distribution of copies, by renting, by on-line or
other forms of transmission. The first sale of a copy of a database within the Community by
the rightholder or with his consent shall exhaust the right to control resale of that copy within

the Community;
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Public lending is not an act of extraction or re-utilization.

3. The right referred to in paragraph 1 may be transferred, assigned or granted under

contractual license.

4. The right provided for in paragraph 1 shall apply irrespective of the eligibility of that
database for protection by copyright or by other rights. Moreover, it shall apply irrespective
of eligibility of the contents of that database for protection by copyright or by other rights.
Protection of databases under the right provided for in paragraph 1 shall be without

prejudice to rights existing in respect of their contents.

5. The repeated and systematic extraction and/or re-utilization of insubstantial parts of the
contents of the database implying acts which conflict with a normal exploitation of that
database or which unreasonably prejudice the legitimate interests of the maker of the

database shall not be permitted.
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