AATZRTATMA WA NNITUNANFYRILNAAIN AN TR ANLRE

WIDLTIMANULRERIBAN ;ELijszﬁ'uﬁ'ymamLa

Claim Provision related loss arising from the insured

exercise sue and labour duty
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Abstract

Sea insurance has one main principle that is the insured, who may claim
compensation from the insurer, must share interests in the insured objects at the time
that hazard occurs. Damages in the sea are separated into many types to restrict the
insurer’s scopes of responsibilities and to keep the compensation rate in proportion to
the damages that occurred. The Causes of damages shall be considered based on its
nature and whether the damages that occurred to the insured are total loss, partial
loss or not at all. The rights to receive compensation under the insurance coverage
shall be considered on case by case basis.

Outcomes of studies found some matters involving damage compensations still
pending and even the British law is unable to finalize clear solution. Among these are
two cases deemed interesting to know:

First being the specifications about the insured’s duties to ensure that all
suitable measures had conducted to avert or minimize loss. However, if sue and
labor expenses occurred where the Insurance Contract has not specified; this matters

shows 2 different opinions. The Fist deemed that since sue and labor were not



specified in the Insurance Contract, the insured may claim for damages even no such
conditions specified in the Contract. Another opinion deemed that since sue and labor
conditions were not specified in the Contract, it is deemed against the principles of sue
and labor, therefore, if sue and labor conditions are not rightly specified in the
Contract, and lawsuit occurred, it is not necessary to specified the sue and conditions
in the policy anymore.

The second is due to negligence and carelessness of the ship master and the
crews who hold position as the insured’s agent, which means if the negligence and
carelessness of the ship master and crews gives rise to the ground for the insurer to
claim or used it as a ground to fight or claim for damages from the insured deeming it
as being closely to the coverage of damages caused by negligence and carelessness
of the ship master and the crews. The judge who explained this matter clarified that if
the insured or the agent had not exercised the measures to avoid or relieve or keep
the damages at minimum, it shall be deemed as damages are caused by the closely
concern party. The British Court’s judgment in this matter remains unclear and the
British lawyer has no definite solution to finalize this matter.

In Thailand, even though there is no specific written provisions to govern sea
insurance, but there are sea insurances being made in Thailand and abroad due to
Thailand’s vessels has to carry both inbound and outbound cargoes and insurances
are made with various companies in Thailand and overseas. In case of hazards
occurred and caused damages to cargoes or the vessel, the Thai court shall apply or
adapt the British laws, due to sea insurance law in Thailand has not been written so
far, nor has it appear in any of the Thai tradition; thus it need consideration from case

to case based on general relevant laws.
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provision in the policy, is as follows

(1) where the ship has been repaired, the assured is entitled to the reasonable
cost of the repairs, less the customary deductions, but not exceeding the sum
insured in respect of any one casualty:
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reasonable cost of such repairs, computed as bove, and also to be indemnified
for the reasonable deprediation, if any, arising from the unrepaired damage,
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depreciation arising from the unrepaired damage, but not exceeding the

reasonable cost of repairing such damage, computed as above”
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the subject-matter insured to the insurer, he must give notice of abandonment. If

he fails to do so the loss can only be treated as a partial loss”
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(1) Subject to the provisions of this section, where the assured elects to abandon
the subject-matter insured to the insurer, he must give notice of abandonment. If
he fails to do so the loss can only be treated as a partial loss
(2) Notice of abandonment may be given in writing, or by word of mouth, or party
In writing and partly by word of mount, and may be given in any terms which
Indicate the intention of the assured to abandon his insured interest in the
subject-matter insured unconditionally.
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doubtful character the assured is entitled to a reasonable time to make inquiry
(4) Where notice of abandonment is properly given, the right of the assured are
not prejudiced by the fact that the insurer refuses to accept the abandonment.”
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1981) 2 KB 123.
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The Marine Insurance Act 1906

An Act to codify the Law relating to Marine Insurance

[21st December 1906]

4. Avoidance of wagering or gaming contracts.-

(1) Every contract of marine insurance by way of gaming or wagering is void.
(2) A contract of marine insurance is deemed to be a gaming or wagering
contract -
(@) Where the assured has not an insurable interest as defined by this
Act, and the contract is entered into with no expectation of acquiring

such an interest; or

6. When interest must attach.--
(1) The assured must be interested in the subject-matter insured at the time of
the loss though he need not be interested when the insurance is effected:
Provided that where the subject-matter is insured 'lost or not lost,' the asured
may recover although he may not have acquired his interest until after the loss,unless
at the time of effecting the contract of insurance the assured was aware of

the loss, and the insurer was not.
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7. Defeasible or contingent interest.-

(1) A defeasible interest is insurable, as also is a contingent interest.

(@ In particular, where the buyer of goods has insured them, he has an
insurable interest, notwithstanding that he might, at his election, have rejected the
goods, or have treated them as at the seller's risk, by reason of the latter's delay in

making delivery or otherwise.

8. Partial interest.-

A partial interest of any nature is insurable.

17. Insurance is uberrimae fidei.-

A contract of marine insurance is a contract based upon the utmost good
faith,and, if the utmost good faith be not observed by either party, the contract may be

avoided by the other party.

18.Disclosure by assured.-

(1) Subject to the provisions of this section, the assured must disclose to the
insurer, before the contract is concluded, every material circumstance which is known
to the assured, and the assured is deemed to know every circumstance which, in the
ordinary course of business, ought to be known by him. If the assured fails to make
such disclosure, the insurer may avoid the contract.

(2) Every circumstance is material which would influence the judgment of a
prudent insurer in fixing the premium, or determining whether he will take the risk.

(3) In the absence of inquiry the following circumstances need not be disclosed,

namely:
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(@) Any circumstance which diminishes the risk:

(b) Any circumstance which is known or presumed to be known to the
insurer. The insurer is presumed to know matters of common notoriety
or knowledge, and matters which an insurer in the ordinary course of his
business, as such, ought to know;

(c)Any circumstances as to which information is waived by the insurer;
(d) Any circumstance which it is superfluous to disclose by reason of any

express or implied warranty.

20. Representations pending negotiation of contract.-

(1) Every material representation made by the assured or his agent to the
insurer during the negotiations for the contract, and before the contract is concluded,
must be true. If it be untrue the insurer may avoid the contract.

(2) A representation is material which would influence the judgment of a prudent

insurer in fixing the premium, or determining whether he will take the risk.

33. Nature of warranty -

(1) A warranty, in the following sections relating to warranties, means a
promissory warranty, that is to say, a warranty by which the assured undertakes that
some particular thing shall or shall not be done, or that some condition shall be fulfilled,

or whereby he affirms or negatives the existence of a particular state of facts.

55. Included and excluded losses.-
(@ In particular -
(@) The insurer is not liable for any loss attributable to the wilful

misconduct of the assured, but, unless the policy otherwise provides, he
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is liable for any loss proximately caused by a peril insured against, even
though the loss would not have happened but for the misconduct or
negligence of the master or crew;

(b) Unless the policy otherwise provides, the insurer on ship or goods is
not liable for any loss proximately caused by delay, although the delay
be caused by a peril insured against;

(c) Unless the policy otherwise provides, the insurer is not liable for
ordinary wear and tear, ordinary leakage and breakage, inherent vice or
nature of the subject-matter insured, or for any loss proximately caused
by rats or vermin, or for any injury to machinery not proximately caused

by maritime perils.

56. Partial and total loss .-

(1) A loss may be either total or partial. Any loss other than a total loss, as
hereinafter defined, is a partial loss.

(2) A total loss may be either an actual total loss, or a constructive total loss.

(4) Where the assured brings an action for a total loss and the evidence proves
only a partial loss, he may, unless the policy otherwise provides, recover for a partial
loss.

(5) Where goods reach their destination in specie, but by reason of obliteration
of marks, or otherwise, they are incapable of identification, the loss, if any, is partial,

and not total.

57. Actual total loss -
(1) Where the subject-matter insured is destroyed, or so damaged as to cease to
be a thing of the kind insured, or where the assured is irretrievably deprived thereof,

there is an actual total loss.
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58. Missing ship.-
Where the ship concerned in the adventure is missing, and after the lapse of a

reasonable time no news of her has been received, an actual total loss may be

presumed.

60. Constructive total loss defined.-

(1) Subject to any express provision in the policy, there is a constructive total
loss where the subject-matter insured is reasonably abandoned on account of its actual
total loss appearing to be unavoidable, or because it could not be preserved from
actual total loss without an expenditure which would exceed its value when the

expenditure had been incurred.
(@) In particular, there is a constructive total loss-

(i) Where the assured is deprived of the possession of his ship or goods
by a peril insured against, and

(@)it is unlikely that he can recover the ship or goods, as the case

may be, or
(b)the cost of recovering the ship or goods, as the case may be,

would exceed their value when recovered; or

(ii) In the case of damage to a ship, where she is so damaged by a peril
insured against that the cost of repairing the damage would exceed the value of
the ship when repaired. In estimating the cost of repairs, no deduction is to be
made in respect of general average contributions to those repairs payable by
other interests, but account is to be taken of the expense of future salvage
operations and of any future general average contributions to which the ship

would be liable if repaired; or
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(iii) in the case of damage to goods, where the cost of repairing the
damage and forwarding the goods to their destination would exceed their value on

arrival.

61. Effect of constructive total loss.--
Where there is a constructive total loss the assured may either treat the loss as
a partial loss, or abandon the subject-matter insured to the insurer and treat the loss as

if it were an actual total loss.

62. Notice of abandonment.-

(1) Subject to the provisions of this section, where the assured elects to
abandon the subject-matter insured to the insurer, he must give notice of abandonment.
If he fails to do so the loss can only be treated as a partial loss.

(2) Notice of abandonment may be given in writing, or by word of mouth, or
partly in writing and partly by word of mouth, and may be given in any terms which
indicate the intention of the assured to abandon his insured interest in the subject-
matter insured unconditionally to the insurer.

(3) Notice of abandonment must be given with reasonable diligence after the
receipt of reliable information of the loss, but where the information is of a doubtful
character the assured is entitled to a reasonable time to make inquiry.

(4) Where notice of abandonment is properly given, the rights of the assured are
not prejudiced by the fact that the insurer refuses to accept the abandonment.

(7) Notice of abandonment is unnecessary where, at the time when the assured
receives information of the loss, there would be no possibility of benefit to the insurer if
notice were given to him.

(8) Notice of abandonment may be waived by the insurer.
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(9) Where an insurer has re-insured his risk, no notice of abandonment need by

given by him.

65. Salvage charges -

(2) 'Salvage charges' means the charges recoverable under maritime law by a
salvor independently of contract. They do not include the expenses of services in the
nature of salvage rendered by the assured or his agents, or any person employed for
hire by them, for the purpose of averting a peril insured against. Such expenses, where
properly incurred, may be recovered as particular charges or as a general average loss,

according to the circumstances under which they were incurred.

66. General average loss.-

(1) A general average loss is a loss caused by or directly consequential on a
general average act. It includes a general average expenditure as well as a general
average sacrifice.

(3) Where there is a general average loss, the party on whom it falls is entitled,
subject to the conditions imposed by maritime law, to a rateable contribution from the

other parties interested, and such contribution is called a general average contribution.

69. Partial loss of ship--

Where a ship is damaged, but is not totally lost, the measure of indemnity,
subject to any express provision in the policy, is as follows:

(1) Where the ship has been repaired, the assured is entitled to the reasonable
cost of the repairs, less the customary deductions, but not exceeding the sum insured

in respect of any one casualty:
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(2) Where the ship has been only partially repaired, the assured is entitled to the
reasonable cost of such repairs, computed as above, and also to be indemnified for the
reasonable depreciation, if any, arising from the unrepaired damage, provided that the
aggregate amount shall not exceed the cost of repairing the whole damage, computed

as above:

(3) where the ship has not been repaired, and has not been sold in her
damaged state during the risk, the assured is entitled to be indemnified for the
reasonable depreciation arising from the unrepaired damage, but not exceeding the

reasonable cost of repairing such damage, computed as above.

71. Partial loss of goods, merchandise, &c.-

Where there is a partial loss of goods, merchandise or other moveables, the
measure of indemnity, subject to any express provision in the policy, is as follows:

(1) Where part of the goods, merchandise or other moveables insured by a
valued policy is totally lost, the measure of indemnity is such proportion of the sum
fixed by the policy as the insurable value of the part lost bears to the insurable value of

the whole, ascertained as in the case of an unvalued policy:

(2) Where part of the goods, merchandise, or other moveables insured by an
unvalued policy is totally lost, the measure of indemnity is the insurable value of the

part lost, ascertained as in case of total loss:

(3) Where the whole or any part of the goods or merchandise insured has been
delivered damaged at its destination, the measure of indemnity is such proportion of the
sum fixed by the policy in the case of a valued policy, or of the insurable value in the
case of an unvalued policy, as the difference between the gross sound and damaged

valued at the place of arrival bears to the gross sound value:
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78. Suing and labouring clause.-

(1) Where the policy contains a suing and labouning clause, the engagement
thereby entered into is deemed to by supplementary to the contract of insurance, and
the assured may recover from the insurer any expenses properly incurred pursuant to
the clause, notwithstanding that the insurer may have paid for a total loss, or that the
subject-matter may have been warranted free from particular average, either wholly or
under a certain percentage.

(2) General average losses and contributions and salvage charges, as defined
by this Act, are not recoverable under the suing and labouring clause.

(3) Expenses incurred for the purpose of averting or diminishing any loss not
covered by the policy are not recoverable under the suing and labouring clause.

(4) It is the duty of the assure and his agents, in all cases, to take such

measures as may be reasonable for the purpose of averting or minimizing a loss.

88. Reasonable time, &c. a question of fact ~
Where by this Act any reference is made to reasonable time, reasonable

premium, or reasonable diligence, the question what is reasonable is a question of fact.
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