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Abstract

The purpose of this dissertation is to study the right of the copyright owner,
which used the criminal procedure as the principal process to indict the pirate, on how
suitable and effective in their solution to dealing with the infringement and certify the
course of intellectual property whether the intellectual property right should be the
individual right.

The research demonstrated that the criminal indictment was failed to represent
the productive option which use solve and diminish the infringement problem.

In the criminal part, after consider the Thailand's Copyright law and Copyright
Bill. It clear that some of those acts encourage and support the copyright owner which
stimulates the owner to submits the criminal indictment more than civil. The Copyright
law must be amends to induce the owner to file more civil indictment, this because the
damages from the infringement was the property damages and the individual right. It
must be took care and protected by the owners themselves and the fundamental of the
intellectual property was the civil issue which should be settled in civil procedure than
criminal. The criminal procedure should be applied only necessary.



The matter of civil damages, the researcher founded that the present copyright
law and bill gave the owner the small amount of compensation. The law must be
amended to extend the amount of compensation. This amendment shall diminish the will
of the violator to seek the profit from another person creation and respond the
demanding of the owner more than ever. This amendment will encourage the owner to
hold on to the civil indictment as their first option than using the criminal indictment to
deal with the infringement and also conform to the principal of the intellectual property,
which implied that  the intellectual property right was the individual right *, This because
if we fasten on the criminal process as the first option, we will distort the common way
of the world intellectual property.
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105'mﬂq1:mf arwal, nguanasznavlszinaindasandni andiins uaziaiavany
naan, (nyainwe Aidsssw, 2541), 34,

"TRIPs Agreement, Preamble para. 2 (b)

“ Recognizing, to this end, the need for new rules and disclplines conceming: ...
(b) the provision of adequate standards and princlples concerning the avallabllity scope and use of
trade-related intellectual property right; "

“Article 7 The protection and enforcement of intellectual property rights should contribute to
the promotion of technological innovation and to the transfer and dissemination of technology, to the
mutual advantage of producers and users of technological knowledge and in a manner conducive to
social and economic welfare, and to a balance of rights and obligations.
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Article 8

1. Members may, in formulating or amending their laws and regulations, adopt measures necessary
to protect public health and nutrition, and to promote the public interest in sectors of vital importance
to their socio-economic and technological development, provided that such measures are consistent
with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this Agreement,
may be needed to prevent the abuse of intellectual property rights by right holders or the resort to
practices which unreasonably restrain trade or adversely affect the international transfer of
technology.
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“Article1
1. Members shall give effect to the provisions of this Agreement. Members may, but shall not be
obliged to, implement in their law more extensive protection than is required by this Agreement,
provided that such protection does not contravene the provisions of this Agreement. Members shall
be free to determine the appropriate method of implementing the provisions of this Agreement within
their own legal system and practice.

Article 3
1. Each Member shall accord to the nationals of other Members treatment no less favourable than
that it accords to its own nationals with regard to the protection of intellectual property, subject to the
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exceptions already provided in, respectively, the Paris Convention (1967), the Berne
Convention (1971), the Rome Convention or the Treaty on Intellectual Property in Respect of
Integrated  Circuits. In respect of performers, producers of phonograms and broadcasting
organizations, this obligation only applies in respect of the rights provided under this Agreement. Any
Member availing itself of the possibilities provided in Article 6 of the Berne Convention (1971) or
paragraph 1(b) of Article 16 of the Rome Convention shall make a notification as foreseen in those
provisions to the Council for TRIPS.

Article 4 With regard to the protection of intellectual property, any advantage, favour,
privilege or immunity granted by a Member to the nationals of any other country shall be accorded

immediately and unconditionally to the nationals of all other Members. Exempted from this
obligation are any advantage, favour, privilege or immunity accorded by a Member:

(a) deriving from international agreements on judicial assistance or law enforcement of a general
nature and not particularly confined to the protection of intellectual property;

(b) granted in accordance with the provisions of the Berne Convention (1971) or the Rome
Convention authorizing that the treatment accorded be a function not of national treatment but of the
treatment accorded in another country;

(c) in respect of the rights of performers, producers of phonograms and broadcasting organizations
not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectual property which
entered into force prior to the entry into force of the WTO Agreement, provided that such agreements
are notified to the Council for TRIPS and do not constitute an arbitrary or unjustifiable discrimination
against nationals of other Members.



24

Uszinanidunifvestaanasinoanunisduasasnindaunsdyyiaw 9 su Pans
Convention, Beme Convention &slsiaginieldnan MFN snnew daandunnfvaes
a 6 v & Y a v [ c‘lp& 3 ¥ a vad 1 a 1 A
nidfud AdesunWudrananiidsazilvmsdjiaiinauandrildainida nada
naliansllomiinonunsduasaminddunsdyguddszndla 9 lidanidund
a 2 a o A 7 A v v v va A € a o &
su@nvastaanandoanunislinu sslnaynwulddasldnidselomiigudoaiuuu

uwinniszimanidumanivdlaodaluil@
3. wanasaauuns (Reciprocity)

anuanadszitdzmaieinunisduasesnindaunadygraiulngas
fwualiiznalinisduatasanivatsaudmanoldndnnisdjifissaumnd udnd
1 a 1 A s [ e A
anuanadsznivdszinausaiy ndnfesydygieiuaivl a.a.1971 was
g Y o v v a A Ag a a v 3 a v
auayanyilin ladnualdiinnduasesfuanuasinitnafvivasdremdniold
wanasnauuny lag ldlarnualdlonannisdjofidssnumdasisuanuanssszning
Urzineadvdu meldnandaauuny nsfaumdazldiuanaduasasludszina
vl

[ gj J 1 1 g: I3 a d v L Dt v g:
%%a"l,wuu muaQﬂmmﬂﬂauumuwma@mmaaﬂi:mﬂﬁ@adms‘lmummqmmamu

U

wialy

Welsmmanidumaveseusyaiuesusazendy i lawldidrunduaindnvas

29AMINIALaN uazAsIUINRINITaInNaNaINIUA WU undag@lute
= a v o % Y i & Aaa ad ¥ o,
ADwosanuananitdlatmuasniuldUssmamauulaninazlinandaaouuny
{ £ Qs ~Q a Af = a Y 1 a e Q g: 1
iNaduATasusuilfuaNnIussindthafssdamdaunusnidivasaydyymsesdaly
lo Taslddrdaslfananlsnandjifibosanmfainanuansin3dd wasnydn lifia
Insldanaduasesanzuiaumdvesdszinaiidunfvasaydyginiiuesuuas
auayanyslwlasnsldnandinauunuiuiadanannisvesnaniufed19man
[ &a a [ A [ v 3 A\ o
ldsvagianziisluanuanamils lasnnlasuoniiuluded(d)wues

254 swimsnsmnaldlunsisauladnslunsndtwnsilyaiaiuanuan

aansud



25

a 6 ¥ o o a o P a v o
ANNANNINTUR vL@ﬂW%u@W%ﬁﬂim7]’)vLﬂWﬂ§$LﬂﬂﬁﬂJ’]’Uﬂ'ﬂZ(ﬂﬂ{‘lﬂ’]%%@

waninmsiswinug1wlunsusaulsdanslunswddunsdygr Ilungnuisaelues
: - 17
Uszinaauias aafiszyliluanuanaaTRIPS Atticle 41(1)(2)

(1) vsvarsundnazilvdanadulatiinsiinuanszuaunisdaduldaud
fmualludmitlungminovasen eldSmiduiunmsfifysdnsawdanisazia
anslunswdaumetyan mmmnmf‘tmamqwﬁammﬁmmmnmﬁwwﬁimL%’JLﬁ‘@
Hosrunsazifiauaznmaiorsranadsmoidunisdude lilidnseadadndaly
ns:mumm:l‘ﬂuﬁﬂwmuﬁav\ﬁmﬁmmsﬂ'a1ﬁLﬁ@aqﬂaﬁﬂ@iamsﬁwé”wﬁawﬁuLLa:
Unilas il insldanilas ey

(2) nszvaumslumsdsaulsanslunindfumetlygn sxdoslianwmzasii

1) Susysuuazn Udﬁii&lm’]Lﬁﬁuﬁu@iﬁ]@;ﬂitﬁﬂﬂﬂﬂﬂ

(1)
Q) o
0
(4

a v o wa aal o g 1o &
mu@aumimﬂulmmﬂwqamﬂmwﬁaﬂ@ﬂm%ﬂu

3
/4

laitFaanldan B
1

ajgﬂa"'}ﬁ'@ﬁmnaﬂ@ yﬂﬁﬁmﬂm@;wa%‘%am"ﬁw

255 asieauanSaaaNanaInsld

natsauEnsluniwddunedyn adlumnan 41-61 vasanuanainida @

laanudanfs uriadszinasundnazdaddalviniivuanszuawnstsaultansly

htticle 41

1. Members shall ensure that enforcement procedures as specified in this Part are available under
their law so as to permit effective action against any act of infringement of intellectual property rights
covered by this Agreement, including expeditious remedies to prevent infringements and remedies
which constitute a deterrent to further infringements. These procedures shall be applied in such a
manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against
their abuse.

2. Procedures concerning the enforcement of intellectual property rights shall be fair and equitable.
They shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or
unwarranted delays.
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BArticle 44
1. The judicial authorities shall have the authority to order a party to desist from an infringement,
inter alia to prevent the entry into the channels of commerce in their jurisdiction of imported goods
that involve the infringement of an intellectual property right, immediately after customs clearance of
such goods. Members are not obliged to accord such authority in respect of protected subject matter
acquired or ordered by a person prior to knowing or having reasonable grounds to know that dealing
in such subject matter would entail the infringement of an intellectual property right.
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Article 46 In order to create an effective deterrent to infringement, the judicial authorities
shall have the authority to order that goods that they have found to be infringing be, without
compensation of any sort, disposed of outside the channels of commerce in such a manner as to
avoid any harm caused to the right holder, or, unless this would be contrary to existing constitutional
requirements, destroyed. The judicial authorities shall also have the authority to order that materials
and implements the predominant use of which has been in the creation of the infringing goods be,
without compensation of any sort, disposed of outside the channels of commerce in such a manner
as to minimize the risks of further infringements. In considering such requests, the need for
proportionality between the seriousness of the infringement and the remedies ordered as well as the
interests of third parties shall be taken into account. In regard to counterfeit trademark goods, the
simple removal of the trademark unlawfully affixed shall not be sufficient, other than in exceptional
cases, to permit release of the goods into the channels of commerce.

“Article8
1. The judicial authorities shall have the authority to order a party at whose request measures
were taken and who has abused enforcement procedures to provide to a party wrongfully enjoined or
restrained adequate compensation for the injury suffered because of such abuse. The judicial
authorities shall also have the authority to order the applicant to pay the defendant expenses, which
may include appropriate attorney's fees.

“Article 47 Members may provide that the judicial authorities shall have the authority, unless
this would be out of proportion to the seriousness of the infringement, to order the infringer to inform
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the right holder of the identity of third persons involved in the production and distribution of the
infringing goods or services and of their channels of distribution.

2 Artticle 61 Members shall provide for criminal procedures and penalties to be applied at
least in cases of willful trademark counterfeiting or copyright piracy on a commercial scale. Remedies
available shall include imprisonment and/or monetary fines sufficient to provide a deterrent,
consistently with the level of penalties applied for crimes of a corresponding gravity. In appropriate
cases, remedies available shall also include the seizure, forfeiture and destruction of the infringing
goods and of any materials and implements the predominant use of which has been in the
commission of the offence. Members may provide for criminal procedures and penalties to be
applied in other cases of infringement of intellectual property rights, in particular where they are
committed willfully and on a commercial scale.
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By1a31 506 - Criminal offenses
(a) Criminal Infringement.— (1) In general—Any person who willfully infringes a copyright shall be
punished as provided under section 2319 of title 18, if the infringement was committed—
(A) for purposes of commercial advantage or private financial gain;
(B) by the reproduction or distribution, including by electronic means, during any 180-day period, of 1
or more copies or phonorecords of 1 or more copyrighted works, which have a total retail value of
more than $1,000; or
(C) by the distribution of a work being prepared for commercial distribution, by making it available on
a computer network accessible to mem-bers of the public, if such person knew or should have
known that the work was intended for commercial distribution.
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%4131 506(h) Forfeiture and Destruction.—When any person is convicted of any violation of
subsection (a), the court in its judgment of conviction shall, in addition to the penalty therein
prescribed, order the forfeiture and destruction or other disposition of all infringing copies or
phonorecords and all implements, devices, or equipment used in the manufacture of such infringing
copies or phonorecords.

Byna 506(c) Fraudulent Copyright Notice.—Any person who, with fraudulent intent, places
on any article a notice of copyright or words of the same purport that such person knows to be false,
or who, with fraudulent intent, publicly distributes or imports for public distribution any article bearing
such notice or words that such person knows to be false, shall be fined not more than $2,500.
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%yna 506(d) Fraudulent Removal of Copyright Notice.—Any person who, with fraudulent
intent, removes or alters any notice of copyright appearing on a copy of a copyrighted work shall be
fined not more than $2,500.

Mnas1 506(e) False Representation—Any person who knowingly makes a false
representation of a material fact in the application for copyright registration provided for by section
409, or in any written statement filed in connection with the application, shall be fined not more than
$2,500.



49
‘:SI [l v a v a a a ns A & Aa A
o Hilasiawz Svlalddygaldnisszdefinignnsdiduanufianeaguis

Ade
3.7.2 dszineadsngw

v U a a n§ %] =1 g; 1 A:{' =
mﬂ%mm@wmmamawﬂuﬂs:mﬂaoﬂq1:+ Janasudaadysen 18 uazlainng
% { o'/ U wn a a A€ L @
UiudysFasan aunsznslull a.e 1988 ldvnaj@ngninedaans fe wiznolngd
a A n'" a Aa o H H
8N mseanuuuuazEndias @.a.1988 ( Copyright, Designs and Patents of
$ I3 a a £ v v 2 H H
1988) sadungnunedvdndaduignu "l Copyright,Designs and Patents of 1988
Y o o = =Y =) =) Qs =Y =) =) Qg { I
laimuaunasinwlunisergridsmiunmsaziiedvdant da nsasiliadvansnidu
a U a o 6 d' (% = o 1 dn:l' 1 va 6
AnuiaagazdasiinguzmdiNanmadnianimiils meaﬂsmwvl,uvl,@mmqﬂi:am
LNANITAIRTANIANLS 1T% ATUNTNNN IRERII TN I NI LAy UIENITEWWANANLNE
Ut loTiuaIawiazaIauans? LasnITtRgLNTlagUTen1Twwana I nLNan1sA1owi

|2 ¢ 1 vV Aa 1 v a a g
ﬂsmmé'i?aﬂalmn@mammmmlmm NNUVRND

Uszinadanne lddya@adn yaaaddmie i dudrdsdudinldszda
=) =) Qg v o ] a v a = =) st U vV Aa 1 vV &
fuanTlunamIdueasan wisdmihoaudaziiiaduntauneliiianansznudaridu

v =) ~ Qg
[pesduEns Hlnwnsegraiuanan 107(4)

e 107(4) Tevyadunasinsnisagnliced

.yanagnzvhanalenuuniyddluveganen (e), (), (), (4) wieddaes
szlne fe

(10) Inwiudr Aedrqnlaiiiunnifewniedsuluiinsugsgaiseylilu
WILITUYA WIaNIFNILTY

= Ao a & o A o A a A a &, &

(0) unaslnuidadulasamzanyu fe dsunTedrgnlaifiudul wisansdng

151...

BCorish, W. & Liewelyn D. , Intellectual property patents, copyright, trademarks and
allied rights, 5" ed(London: Sweet&Maxwell, 2003), 355.

Bynas1 107(4) A person quilty of an offence under subsection (1) (a), (b), (d) (iv) or (e) is
liable- (a) on summary conviction to imprisonment for a term not exceeding six months or a fine not
exceeding the statutory maximum, or both; (b) on conviction on indictment to a fine or imprisonment
for a term not exceeding ten years, or both.
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®mam 107(1) A person commits an offence who, without the licence of the copyright owner-
(a) makes for sale or hire, or
(b) imports into the United Kingdom otherwise than for his private and domestic use, or
(d) in the course of a business-
(iv) distributes, or
(e) distributes otherwise than in the course of a business to such an extent as to affect prejudicially
the owner of the copyright,
an article which is, and which he knows or has reason to believe is, an infringing copy of a copyright
work.

%na51 107(4A) A person guilty of an offence under subsection (2A) is liable -
(a) on summary conviction to imprisonment for a term not exceeding three months or a fine not
exceeding the statutory maximum, or both;
(b) on conviction on indictment to a fine or imprisonment for a term not exceeding two years, or hoth.
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107(1) (3) (A)(1-(3) Fericie”

e 107(2A) A person who infringes copyright in a work by communicating the work to
the public -
() in the course of a business, or
(b) otherwise than in the course of a business to such an extent as to affect prejudicially the owner
of the copyright,commits an offence if he knows or has reason to believe that, by doing so, he is
infringing copyright in that work.

®nam 107(5) A person quity of any other offence under this section is liable on summary

conviction to imprisonment for a term not exceeding six months or a fine not exceeding level 5 on
the standard scale, or both.

%31a31 107.4(1) A person commits an offence who, without the licence of the copyright owner-
(c) possesses in the course of a husiness with a view to committing any act infringing the copyright,
or
d) in the course of a business-
1) sells or lets for hire, or
ii) offers or exposes for sale or hire, or
iil) exhibits in public,
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PArticle 45
1. The judicial authorities shall have the authority to order the infringer to pay the right holder
damages adequate to compensate for the injury the right holder has suffered because of an
infringement of that person's intellectual property right by an infringer who knowingly, or with
reasonable grounds to know, engaged in infringing activity.
2. The judicial authorities shall also have the authority to order the infringer to pay the right holder
expenses, which may include appropriate attomney's fees. In appropriate cases, Members may
authorize the judicial authorities to order recovery of profits and/or payment of pre-established
damages even where the infringer did not knowingly, or with reasonable grounds to know, engage in
infringing activity.
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Yanam 504. Remedies for infringement: Damages and profits
(@) In general.—Except as otherwise provided by this fitle, an infringer of copyright is liable for
either—
(1) the copyright owner's actual damages and any additional profits of the infringer, as provided by
subsection (b); or
(2) statutory damages, as provided by subsection (c).
(b) Actual Damages and Profits.—The copyright owner is entitled to re-cover the actual damages
suffered by him or her as a result of the infringement, and any profits of the infringer that are
attributable to the infringement and are not taken into account in computing the actual damages. In
establishing the infringer's profits, the copyright owner is required to present proof only of the
infringer's gross revenue, and the infringer is required to prove his or her deductible expenses and
the elements of profit attributable to factors other than the copyrighted work.
(c) Statutory Damages.—
(1) Except as provided by clause (2) of this subsection, the copyright owner may elect, at any time
before final judgment is rendered, to recover, instead of actual damages and profits, an award of
statutory damages for all infringements involved in the action, with respect to any one work, for
which any one infringer is liable individually, or for which any two or more infringers are liable jointly
and severally, in a sum of not less than $750 or more than $30,000 as the court considers just. For
the purposes of this subsection, all the parts of a compilation or derivative work constitute one work.
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(2) In a case where the copyright owner sustains the burden of proving, and the court finds, that
infringement was committed willfully, the court in its discretion may increase the award of statutory
damages to a sum of not more than $150,000. In a case where the infringer sustains the burden of
proving, and the court finds, that such infringer was not aware and had no reason to believe that his
or her acts constituted an infringement of copyright, the court in its discretion may reduce the award
of statutory damages to a sum of not less than $200. The court shall remit statutory damages in any
case where an infringer believed and had reasonable grounds for believing that his or her use of the
copyrighted work was a fair use under section 107, if the infringer was:

(i) an employee or agent of a nonprofit educational institution, library, or archives acting within the
scope of his or her employment who, or such institution, library, or archives itself, which infringed by
reproducing the work in copies or phonorecords; or

(i) a public broadcasting entity which or a person who, as a regular part of the nonprofit activities of
a public broadcasting entity (as defined in subsection (g) of section 118) infringed by performing a
published nondramatic literary work or by reproducing a transmission program embodying a
performance of such a work.

(d) Additional Damages in Certain Cases.—In any case in which the court finds that a defendant
proprietor of an establishment who claims as a defense that its activities were exempt under section
110(5) did not have reasonable grounds to believe that its use of a copyrighted work was exempt
under such section, the plaintiff shall be entitled to, in addition to any award of damages under this
section, an additional award of two times the amount of the license fee that the proprietor of the
establishment concerned should have p aid t he plaintiff for such use during the preceding period of
up to 3 years
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e 505 Remedies for infringement; Costs and attorney's fees.
In any civil action under this title, the court in its discretion may allow the recovery of full costs by or
against any party other than the United States or an of-ficer thereof. Except as otherwise provided by
this title, the court may also award a reasonable attorney’s fee to the prevailing party as part of the
costs.
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Binas 9.
(1) An infringement of copyright is actionable by the copyright owner.
(2) In an action for infringement of copyright all such relief by way of damages, injunctions, accounts
or otherwise is available to the plaintiff as is available in respect of the infringement of any other
property right.
(3) This section has effect subject to the following provisions of this Chapter.

Bymam 97,
(1) Where in an action for infringement of copyright it is shown that at the time of the infringement
the defendant did not know, and had no reason to believe, that copyright subsisted in the work to
which the action relates, the plaintiff is not entitied to damages against him, but without prejudice to
any other remedy.
(2) The court may in an action for infringement of copyright having regard to all the circumstances,
and in particular to-
(a) the flagrancy of the infringement, and
(b) any benefit accruing to the defendant by reason of the infringement, award such additional
damages as the justice of the case may require.
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“Comish, W. R. , Intellectual property : Patents, copyright, trademarks and allied right,
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