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ABSTRACT

Commercial technical term or so called “INCOTERMS” plays very crucial role in
international trade arena because all traders accept INCOTERMS. They always specify
INCOTERMS in the agreements to determine the rights and duties between the parties
in the international sales of goods in order to reduce problems of misunderstanding due
to the differences of commercial traditions in each country.

With regard to the enforcement of commercial term or INCOTERMS in the
Contracts for the International Sales of Goods (CISG), all traders agree and comply with
the conditions since they accept the principles of existence and respect in mutual
decisions. However, many countries accept the commercial technical term or
INCOTERMS as the enforceable principle while some countries accept it as merely
commercial customary practice.

Currently, Thailand has not yet accepted the legal sanction of INCOTERMS, but
it has been recognized as only the principle of respect in decisions, which has been
agreed between the parties as far as it is not contrary to the law, public order and
people’s good morals. When there are disputed cases between parties in the
international trade in connection with INCOTERMS and such cases are brought into
Thai courts and in the trail procedures by Thai courts, if the facts appear that Thai laws
shall be applied in the consideration and decision-rendering of such disputes, Thai laws
in relation to the international trade have not been prescribed specifically. Consequently,
the Civil and Commercial Code can be applied to the Contract for the International
Sales of Goods (CISG). In this regard, some parts of the Civil and Commercial Code
shall be applied because there are no any differences, but some are not consistent with
the customary practices in the international trade. As a result of this, the decisions of
the dispute by Thai courts sometimes tend to be contrary to the customary practices in
the international trade. This can create a number of incoming impacts accordingly.

The main problematic issues of disputes in the international trade in connection

with INCOTERMS are: firstly, in the case where the parties do not agree explicitly to



apply INCOTERMS to the Contract for the International Sales of Goods (CISG), can
Thai courts apply INCOTERMS? or secondly, although the parties agree to apply
INCOTERMS to the Contract for the International Sales of Goods (CISG), what is the
legal status of INCOTERMS according to Thai law?

Both cases are still pending problems in which there are presently no explicit
answers because Thai laws with regard to such issues have not prescribed. In this
regard, there have been a lot of gurus who have suggested the possible ways to
redress such problems, but there is no explicit final resolution. The author,
consequently, studies the aforesaid issues and suggests the possible resolution which
can be divided into 3 (three) ways as follows:

1. The status of INCOTERMS should be regarded as the law by prescribing the

Act on the commercial technical term or so called “INCOTERMS”. This is the
explicit guideline to amend the legal status to be enforceable according to
Thai law. However, the weak point of this possible way is that the legal
provisions shall not cover because INCOTERMS prescribes only conditions
on rights and duties of sellers and buyers;

2. The law should be amended to recognize the status of INCOTERMS by
prescribing the Act on the International Sales of Goods. In this regard, the
United Nation Convention on Contract for the International Sales of Goods
(CISG) should be applied as model law and the technical commercial term
or INCOTERMS should be annexed into the draft of the said law without
specifying what forms of INCOTERMS are. However, the legal provisions
should include the vocabulary analysis of INCOTERMS in accordance with
the provisions of the International Chamber of Commerce. By this way, the
problems of international trade can be completely redressed in all issues
together with the legal status of INCOTERMS which can be enforceable;

3. The Code of International Trade should be directly drafted by gathering the
laws relating to the sales, commercial technical term, payment, international
transportation into one volume. By this way, the problems should be
completely resolved in long run in every issue. However, the weak point is
that it is time consuming for the study and drafting as well as enforcement.

Consequently, the impromptu problems which are pending at present can



not be resolved, but it is hope that there will be the study and the
amendment of law according to this guideline in the future accordingly.
All of these possible ways are regarded as the legal suggestions to be amended

accordingly in the future.
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? Article 11 A contract of sale need not be concluded in or evidenced by writing and is not subject to
any other requirement as to form. It may be proved by any means, including witnesses.

“ Article 29 (2) A contract in writing which contains a provision requiring any modification or
termination by agreement to be in writing may not be otherwise modified or terminated by
agreement.

However, a party may be precluded by his conduct from asserting such a provision to the extent that

the other party has relied on that conduct.
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2 Article 67 (1) If the contract of sale involves carriage of the goods and the seller is not bound to
hand them over at a particular place, the risk passes to the buyer when the goods are handed over
to the first carrier for transmission to the buyer in accordance with the contract of sale. If the seller is
bound to hand the goods over to a carrier at a particular place, the risk does not pass to the buyer
until the goods are handed over to the carrier at that place. The fact that the seller is authorized to

retain documents controlling the disposition of the goods does not affect the passage of the risk.

2 Article 67 (2) Nevertheless, the risk does not pass to the buyer until the goods are clearly
identified to the contract, whether by markings on the goods, by shipping documents, by notice given

to the buyer or otherwise.
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* Article 68 The risk in respect of goods sold in transit passes to the buyer from the time of the
conclusion of the contract. However, if the circumstances so indicate, the risk is assumed by the
buyer from the time the goods were handed over to the carrier who issued the documents
embodying the contract of carriage. Nevertheless, if at the time of the conclusion of the contract of
sale the seller knew or ought to have known that the goods had been lost or damaged and did not
disclose this to the buyer, the loss or damage is at the risk of the seller.

7 Article 69 (1) In cases not within articles 67 and 68, the risk passes to the buyer when he takes
over the goods or, if he does not do so in due time, from the time when the goods are placed at his
disposal and he commits a breach of contract by failing to take delivery.

(2) However, if the buyer is bound to take over the goods at a place other than a place of business
of the seller, the risk passes when delivery is due and the buyer is aware of the fact that the goods
are placed at his disposal at that place.

(3) If the contract relates to goods not then identified, the goods are considered not to be placed at

the disposal of the buyer until they are clearly identified to the contract.
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Contracting States to that Convention, and (2) neither party chose, by express provision
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www.google.com/California’s Sale of Goods Act.
www.unilex.info/case.cfm?pid=1&do=case&id=924&step=FullText - 19k —
www.cisg.law.pace.edu/cases/060207u1.html - 35k
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