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Abstract

Present, we will see the demanding in the variation of the performer right
protection because this protection will effect the benefit of the performer. The problem
was the definition of the word “performer” in Copy right act B.E. 2537 section 4 which
provide the protection for people who was standardized by the definition. This was the
only definition which enforced in Thailand which impede some people, who performed
as same as the performer who standardized by the definition, from the protection by this

act.

The fact demonstrated that the problem was the construe of the definition in
Copy right act B.E. 2537 section 4, the definition of the word “performer” did not
explained which kind of performer should be protected by the Copy right act B.E. 2537

section 4.



The author founded that the protection in Copy right act B.E. 2537 section 4
provided the protection for the work with respect to a performer, musician, vocalist,
choreographer, dancer, and a person who acts, sings, speaks, dubs a translation or
narrates or gives commentary or performs in accordance with the scripter performs in
any other manner. This shall not include the competitor in reality show, games show,
athletic, narrator in the sport television broadcasting, performer who perform in the
fashion show or as it called “model”’. In the other hand, people who perform illusion
show trick should acquire the protection according to the Copy right act B.E. 2537

section 4.
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specifically guaranteed, and the limitations specifically provided for, in this convention.



15

3.1.11 Lﬁ@%ﬁ%ﬂﬁiﬁﬁ%ﬂﬂ’ﬂuﬁuﬂiad aNTVaIBNUEAIANU NG

v 12 Qs Y o Qi { v v [
18 4 vaveusynylwldtygfdenlunslianuduasesuninnuaas

1 U U o ] A 1 v 4 L g
d9sing T lenszvinaginiagnalanislaidanly 3 Usznns ek

1) lavimsuaasludssinanfanndnan
] A o & & v ) % 'Y
2) mauaasldtwiinlufaiuiin eldsuanuduatasauda 5 vesaydyy,
nyalaw
4 1 1 & Qs v
3) numIuaassagniamIlasmMuniisunInn Saldsuanag wasad

ANTD 6 maaagé’tyzyﬂnga‘[m
3.1.1.2 INDUDINNLENI
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AuEas ¥niad nauad dniduh wazyanadugNuaaIriingg 389 nand wind us uaed
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WI0ANUNTIN LT% BNURAIIIWIENTZUWLTS  (Variety) %38 BNNI8NIIN (Acrobats) #38

WNAW (Spots  Personalities) ¥nLdudnd1Nan1388194nT1998TINDINTURAINUNGAN

" Article 4 of the Rome Convention (1961) “Each contracting State shall grant national treatment to
performers if any of the following conditions in met:

1) the performance takes place in another contracting State

2) the performance is incorporated in a phonogram which is protected under Article 5
of this Convention

3) the performance, not being fixed on a phonogram, is carried by broadcast which is
protected by Article 6 of this Convention.”
r° Article 3 (a) of the Rome Convention (1961) “performer” means actors, singers, musicians,
dancers, and other persons who act, sing, deliver, declaim, play in, or otherwise perform literary or

artistic works;
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LLama%ﬂu@T’JLad (Whose performance are self contained)

" Stephen M. Stewart. (1989). International Copyright and Neighboring Right. 194.
" wiPo. (1981). Guide to the Rome Convention and to The Phonograms Convention. 21.
16

Ibid. 22.

i Article 9 of the Rome Convention (1961). “Any Contraction State may, by domestic laws and
regulation, extend the protection provided for in this Convention to artiste who do not perform literary
or artists works.”

" Stephen M. Stewart. (1989). International Copyright and Neighboring Right. 230.
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° Article 7(a) of the Rome Convention (1961). “The broadcasting and the communication to the
public, with out their consent, of their performance, except where the performance used in the
broadcasting and the communication is itself already a broadcast performance or is made from a

fixation;...”
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2 Stephen M. Stewart. (1989). International Copyright and Neighboring Right. 232.

g Article 7 (b) of the Rome Convention (1961). “The fixation, without their consent, of their fixed
performance;...”

2 wipo. (1981). Guide to the Rome Convention and to the Phonograms Convention. 37.

% Stephen M. Stewart. (1989). International Copyright and Neighboring Right. 232.
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“ Ibid. 232.

% Article 7,1 (c) (i) of the Rome Convention (1961). “If the original fixation itself, was made without
their consent;...”

2 Article 7, 1 (c) (ii) of the Rome Convention (1961). “If the reproduction is made for purposes
different from those for which the performers gave their consent;...”

7 Article 7, 1 (c) (ii) of the Rome Convention (1961). “If the original fixation was made in
accordance with the provisions of Article 15, and the reproduction is made for purposes different
from those refered to in those provisions.”

2 Stephen M. Stewart. (1989). International Copyright and Neighboring Right. 233.
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Rights Including Trade in Counterfeit Goods %30 TRIPS)

NEINUNIINITAN (Agreement on Trade-Related Aspect of Intellectual Property

MITNANNANAITI L idsAnedanmBganiniuaznim a A, 1947
(General Agreement on Tariffs and Trade) %38 GATT ﬂ’]itﬁliﬁ]’lluiaquﬂfﬂ (Uruguay
Round) iflaatJud iaa taaid Uazinegindt faidumat asnseuddgndaldifianis

A 1 [ ¥ Ao o = va a ~ A a Al
wWaswulasdanginmsinmsalanidayain falednmmivsndywisosdindlu
niwdgumadygiuazmaduins auldun milianaduasasdntluniwdaums

=~ & a 1 = v
gy dafiaandszinaaasnnasy Lo ldsunsumauniiaas  (Computer Program) @

2 Article 12 of the Rome Convention (1961). “If a phonogram published for commercial purposes, or
a reproduction of such phonogram, is used directly for broadcasting or for any communication to the
public, a single equitable remuneration shall be paid by the user to the performers, or to the
producers of the phonograms, or to both, Domestic law may, in the absence of agreement between

these parties, lay down the conditions as to the sharing of this remuneration.”
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VW VDDUW. (2542). 'l]ﬂ]‘ﬂ']lu‘ﬂ']ﬂﬂﬂ%lnULﬂﬂ'JﬂUﬂ']‘S‘ﬂ@LﬂUﬂ']a“UﬁﬂﬁLLﬂza‘ﬂﬁ‘ﬂaﬂ%ﬂLLE‘T@GI%GW%

fofufinidne. Snenfinusidmansumitudio s IngsenuuRg. 52.
o Agreement on Trade-Related Aspect of Intellectual Property Right Including Trade in Counterfeit
Goods, Article 14:

In respect of a fixation of their performance on a phonogram, performers shall have the
possibility of preventing the following acts when undertaken without their authorization: the fixation of
their unfixed performance and the reproduction of such fixation. Performers shall also have possibility
of preventing the following acts when undertaken without their authorization: the broadcasting by

wireless means and the communication to the public of their live performance.
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18 Ta9ausYYINTILLATY A 4. 1971 azldiisaulavanlavniunivesinuaaiuazyxaa

a @ R a A @ R a v 33
ﬁdﬂuﬂﬂLﬁUdluﬁdUuﬂﬂLﬁﬂd@? ]

% Agreement on Trade-Related Aspect of Intellectual Property Right Including Trade in Counterfeit
Goods, Article 14 (2):

Producers of phonograms shall enjoy the right to authorize or prohibit the direct or
indirect reproduction of their phonograms.
33Agreemen’[ on Trade-Related Aspect of Intellectual Property Right Including Trade in Counterfeit
Goods, Article 14 (4), (5);

(4) The provisions of Article 11 in respect of computer programs shall apply mutatis
mutandis to producers of phonograms and any other right holders in phonograms as determined in a
Member’s law. If on 15 April 1994 a Member has in force a system of equitable remuneration of right

holders in respect of the rental of phonograms, it may maintain such system provided that the
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Uimasingulianuddyiunmildanuduasasdnfsasinuaaifisanadosny
apdry Nl lawlddn seyidngnansaulaslainisdisnavesdrininuaasld
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a a%

Auasasuanlauand
3.2.1.1 @NURNILVBIANIN “BNLEAS”
Wndszmasangeldldanuduasesanfinsinuinusadlaslianuduasass

LAAIUWINITULAZAUAINTIN AUNYRANBAUATIUFAIMIINTINLzauaINITNIU  The

Dramatic and Musical Performer's Protection Act 1925 ¢ainlud a.¢. 1964 Uszinea

commercial rental of phonograms is not giving rise to the material impairment of the exclusive right
of reproduction of right holders.

(5) The team of the protection available this Agreement to performers and producers of
phonograms shall last at least until the end of a period of 50 years computed from the end of the
calendar year in which the fixation was made or the performance took place. The term of protection
granted pursuant to paragraph 3 shall last for at least 20 years from the end of the calendar year in
which the broadcast took place.

(6) Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3
provide for conditions, limitations, exceptions and reservations to the extent permitted by the Rome
Convention. However, the provisions of Article 18 of the Berne Convention (1971) shall also apply,

mutatis mutandis, to the rights of performers and producers of phonograms in phonograms.
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% Copyright, Designs and Patent Act, 1988, Article 182
(1) A performer’s rights are infringed by a person who, without his consent-
(a) makes, otherwise than for his private and domestic use, a recording of the whole or
any substantial part of a qualifying performance, or
(b) broadcast live, or includes live in a cable programmer service, the whole or any

substantial part of a qualifying performance.
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(2) In an action for infringement of a performer’s rights brought by virtue of this section
damages shall not be awarded against a defendant who shows that at the time of the infringement
he believed on reasonable grounds that consent had been given.

% Copyright, Designs and Patent Act, 1988, Article 183
A performer’s rights are infringed by a person who, without his consent-
(a) shows or plays in public the whole or any substantial part of a qualifying performance, or
(b) broadcasts or includes in a cable programmer service the whole or any substantial part
of a qualifying performance, by means of a recording which was, and which that person knows or

has reason to believe was, made without the performer’s consent.
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7 Copyright, Designs and Patent Act, 1988, Article 184:

(1) A performer’s rights are infringed by a person who, without his consent-

(a) imports into the United Kingdom otherwise than for his private and domestic use, or

(b) in the course of a business possesses, sells or lets for hire, offers or exposes for
sale or hire, or distributes, a recording of a qualifying performance which is, and which that person
knows or has reason to believe is, an illicit recording.

(2) Where in an action for infringement of a performer’s rights brought by virtue of this
section a defendant shows that the illicit recording was innocently acquired by him or a predecessor
in title of his, the only remedy available against him in respect of the infringement is damages not
exceeding a reasonable payment in respect of the act complained of.

(3) In subsection (2) “innocently acquired” means that the person acquiring the recording did

not know and had no reason to believe that it was illicit recording.
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