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Abstract

Thai actor’s personal rights were firstly protected by law under the Copyright Act
B.E. 2537 that contained the topic of actor’s personal right protection in Count number
44-53. From this text, actors have 2 rights, which are right to be the only one who has a
right of their action and right to receive the compensation from the parties who receive

the benefit from the recording material of actor’s performances.

The person who has a right to be protected must be actor according to the
definitions expressed in the Copyright Act B.E. 2537 that stated the definition of “actor”
which is the person who is performer, singer, dancer and the person who perform, sing,
and speak according to the role and in the other ways. But due to the confusion of the
definition of actor, lead to the problem that athletes and other persons who work as a
performers in the shows are included in this protection or not and the performances of
athletes are included in the definition of the performance or not. If they are included, the

athlete’s rights will be classified and protected as an actor’s right in which way.



This paper studies about how the professional athletes, who their special
qualities are used to seek the benefits, will be protected by law. From the studying of
the meaning of “actors” according to the section 4, copyright act B.E.2537 compare with
the Rome convention 1961 and the copyright act of United Kingdom, founded that, the
performances of professional athletes are not the “other ways of performances”,
therefore, professional athletes will not be protected as actors. However, from this
independent study, founded that that using of professional athlete’s special qualities are
protected according to The Constitution of Thailand B.E.2550, section 35 because the
using of the professional athlete’s special qualities affects their own rights and these
actions are not allowed by law and they also have a right to claim on the infringers

according to the section 420 of Civil and Commercial Code.
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2.4.1.2 ngwmﬁw?m%%aoﬂszmﬁaw%'gam‘%m (Copyright Act 1976)
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ﬂg%mUamawﬁmaaﬂizmmmgamevl,u"lmﬁmﬂvmmmqwmaa FNIVI

L5 1 a a v v Q a v a a Qf s
UNLLRAILLENANINAINITNRN DY aagamamsﬂmmauﬁamawﬁ PILINVDINY ﬁ“/]‘ﬁvl,@ﬁ_l
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" Article 180 2730 2 asnpWANLAVENTUTzINABINGE A.4. 1988 TN “performance”
mean : a) a dramatic performance (which includes dance and mime, b) a musical performance c) a
reading or recitation of a literary work, or d) a performance of variety act or any similar presentation,
which, or so far as it is, a live performance given by one or more individuals;

"® Gerald Dworkin & RiChard D. Taylor, Blackstone’s Guide to the Copyright.Designs &
Patents Act 1988, 128.
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" U.S. Copyright Act 1976 (17 USCS), Section 102

“Subject matter of copyright: In general
(a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed in
any tangible medium of expression, now known or later developed, from which they can be
perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or
device. Works of authorship include the following categories:

(1) literary works;

(2) musical works, including any accompanying words;

(3) dramatic works, including any accompanying music;

(4) pantomimes and choreographic works;

(5) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectural works.”

#* U.S. Copyright Act 1976 (17 USCS), Section 106

“Exclusive rights in copyrighted works

Subject to sections 107 through 122, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or
other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and
motion pictures and other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and
pictorial, graphic, or sculptural works, including the individual images of a motion picture or other

audiovisual work, to display the copyrighted work publicly; and


http://www.copyright.gov/title17/92chap1.html#107
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7California Civil Code, section3344 (a)

“Use of another’'s name, voice, signature, photograph, or likeness for advertising or selling
or soliciting purpose

(a) Any person who uses another's name, voice, signature, photograph, or

likeness, in any manner, on or in products, merchandise , or goods, or for purposes of advertising or
selling, or soliciting purchases of, products, merchandise, goods or services, without such
person's prior consent, or, in the case of a minor, the prior consent of his parent or legal guardian,
shall be liable for any damages sustained by the person or persons injured as a result thereof.
In addition, in any action brought under this section, the person who violated the section shall be
liable to the injured party or parties in an a mount equal to the greater of seven hundred fifty
dollars ($750) or the actual damages suffered by him or her as a result of the unauthorized
use, and any profits from the unauthorized use that are attributable to the use and are not taken
into account in computing the actual damages. In establishing such profits, the injured party or
parties are required to present proof only of the gross revenue attributable to such use, and the
person who violated this section is required to prove his or her deductible expenses. Punitive
damages may also be awarded to the injured party or parties. The prevailing party in any action

under this section shall also be entitled to attorney's fees and costs.”
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° Lanham Act 43 § (a) ,15 U.S.C. §1125 (a). False designations of origin,false descriptions,

and dilution forbidden

“(1) Any person who, on or in connection with any goods or services, or any container for
goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or
any false designation of origin, false or misleading description of fact, or false or misleading

representation of fact, which

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin, sponsorship, or

approval of his or her goods, services, or commercial activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics,
qualities, or geographic origin of his or her or another person's goods, services, or commercial
activities, shall be liable in a civil action by any person who believes that he or she is or is likely to

be damaged by such act. ”
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° Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs): Article 14(1),
In respect of a fixation of their performance on a phonogram, performers shall have the possibility of
preventing the following acts when undertaken without their authorization: the fixation of their unfixed
performance and the reproduction of such fixation. Performers shall also have the possibility of
preventing the following acts when undertaken without their authorization: the broadcasting by

wireless means and the communication to the public of their live performance.
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° Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs): Article14(6),
Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3, provide for
conditions, limitations, exceptions and reservations to the extent permitted by the Rome Convention.
However, the provisions of Article 18 of the Berne Convention (1971) shall also apply,

mutatis mutandis, to the rights of performers and producers of phonograms in phonograms.

! Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs): Article 2(2),
Nothing in Parts | to IV of this Agreement shall derogate from existing obligations that Members may
have to each other under the Paris Convention, the Berne Convention, the Rome Convention and

the Treaty on Intellectual Property in Respect of Integrated Circuits.
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*WiPO Performances and Phonograms Treaty (WPPT): Article 2 (a), “performers” are
actors, singers, musicians, dancers, and other persons who act, sing, deliver, declaim, play in,

interpret, or otherwise perform literary or artistic works or expressions of folklore;
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15 Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs): Article
14(6), Any Member may, in relation to the rights conferred under paragraphs 1,2 and 3, provide for
conditions, limitations, exceptions and reservations to the extent permitted by the Rome Convention.
However, the provisions of Article 18 of the Berne Convention (1971) shall also apply, mutatis

mutandis, to the rights of performers and producer of phonograms in phonograms.
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