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Sonsa-ad, N. LL.M., June 2020, Graduate School, Bangkok University.

Legal Consideration Relatine to Broadcasting Work in Television Business: A Study of

Damages Determination in Copyright Infringement Cases (205 pp.)

Thesis Advisor: Wanwipar Puasiri, Ph.D.

ABSTRACT

The purpose of this thesis is to study varied types of damages that may cause
by Copyright infringement of broadcasting work in television business. The television
copyrighted work is important in the economy and society. Television business
provides news and entertainment to the society which is worth an economic value
of tens billions Baht. Nowadays, Communication Technology have been developed
and progressed rapidly. This leads to Copyright infringement in the television
broadcasting business easily, quickly, and broadly covering area all over the world.
For instance, copyright infringement by broadcasting or rebroadcasting on the
Internet.

The study found that Section 64 of the Copyright Act B.E. 2537 (1994), rules
and process of determining damages are unclear and cannot be used as norm for
determining the value of the damages for copyright infringement in Thailand.
Meanwhile, the laws of the United Kingdom, the United States, and Germany have
clearer provisions and guidelines than Thai law. For examples, there are the principle
of compensation from account of profits offenders, statutory damages, and punitive
damages including the determination of the burden of proof. A defendant has the
burden of proof to refute in some cases too.

The researcher proposes the amendment of Section 64 of the Copyright Act
B.E. 2537 (1994) including proposing guidelines for determining the value of damages
in cases of copyright infringement in television broadcasting business as Ministerial
Regulations by taking related factors to television programs in to account such as
platform infringement, territories infringement, type of TV programs, old-new of TV

programs, number of episodes, popularity rate (rating) on TV programs, selling price



and aclvertising minutes, the number of viewers and access tc work and the value of
tradle reputation. All these factors can be used to determine the value of damages

as well,

Approved: _

Thesis Advisor
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A 2.2: feganishnsdeianiuszuuiatda (Cable Television)
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fiun: IPTV-system. (2010). Retrieved from http://www.althos.com/tutorial/TV-
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Advanced TV Advertising © Althos, 2010 page 48

fian: Mobile-television-system. (2010). Retrieved from http://www.althos.com/

tutorial/TV-advertising-tutorial-mobile-television-system.html.
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7 annduimunesdnsyupy (esdmsuniaw), idyuvuuduudal nanv.eydia 3 Tasintsises
L‘%M‘ﬁwsw'\—qvaﬂ -9uAdlu [Online], 24 WOAINIWU 2559. Wi https://ref.codi.or.th/public-
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* «aus tpulsznrutig ASTV semssutmeuieds 200 U/, (SzUU Dtac, Ais, True
Move wagz Hutch)”, Manager Online [Online], 4 fiug8u 2551. R Ta https://mgronline.com/
politics/detail/9510000104597.

* «n PEACE TV woulay ulw. Lingavneu Aav.”, Manager Online [Online], 12 WawA1AY
2558, WiaTiLn https://mgronline.com/politics/detail/9580000053845.

"% SiamLeaks.com, danilnsiAtkiuatadien Bluesky Channel wuasunnegudeinsaie
WruafisuveslszysUng [Onlinel, 15 NOWNIAU 2555, WE i http://www.siamleaks.com/top-

news/2012/49.html.
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ANINT IINIYENT, 3R {]QQ‘U‘U HAZAUIAANVDIITNITINDAIIAIINUBUTIUNT Past

present and future of rating measuring methods [Online], 4 qmmﬁué 2562. Wnawiun
https://www.bu.ac.th/knowledgecenter/epaper/july _dec2005/pataraporn.pdf.
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AMUSMAD NAAD USHMTBAZIILUUNDTNTUTINU T2 TUAmMSUNITANTI98R T UIARSHIN
Lifudungusegne Faisunisdrmanesnsentuiinmsidasusenisn q 15 uniivewn 9
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yeit 4 yavaamAlulal nanafie Tugatifszuutiufindae
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fadlelunsdnsangiuiu willanuagmnausuasiiuatoaniu Tnsssuvansiail
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figeilulan T dufinlunisianliidelu semeansgosinidenn Tl ae. 1949 v3n
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vi3e PPM fnunaiin ansnsonniaiesifesluldvnfiuaseiesthsrhnssufintoyaudledld
finsdesude wagaziuTIuTIndeyadsludsaniil Household Hub sialy
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Measurement) livinis@inwuazedutemdninazasing g suiestunisdismanuiew
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(1) AUteNsI18NIT (Rating Point: RP) VE0L5ARA
wneds fiavuanitedninfosas (Wesidus) vadnug
senviselavanty q lunanii o mmﬁ’mauﬂu@ﬁwmiuwiazmjmLﬁmmsﬁgﬁ SR
Yannnguaugiinnedu enaddaauiideduld 1wy isafsesmemanisemogi 409% mnin

IINAUANAURNA UAtoTALINAIINNALALATDINGNEVILD198ET 10% (i

gnsni1sAANEeNs18n1s (Rating)

AMNTeNTIN1T (Rating) = dwuaTITeuninindasenislasienisuils x 100

TUIUATTDUNIAUN TN FT L UL INN D INNTLS

% Nielsen, fadu@asnisliusnis nsiasansdasan sausaulatuazeenlay wse Total
AD Ratings Tuuszwalne [Online], 4 nunmius 2562. WIETILN https://www.nielsen.com/th/th/
press-room/2017/nielsen-total-ad-ratings.html.

 yadBanduifbuasiimunsidnininig, Tasenisinwuuamslunsiaiudeyanginssu
n1sldusnisiansnszatedeuaziansinsiiay (Audience measurement) [Onlinel, 4 NuATWUS

2562. WiaTiLn https://broadcast.nbtc.go.th/data/academic/file/581000000001.pdf.
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Target Audience

10 Persons watching 4 programs

SR SSORE NI
= 5 o Exposure
<= - x X 4
s ] xx-x--x-x- 5
B - - - xXxxxx - - - 4
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. 2 31 3 114 -3 -| 18

AT

‘Vliﬂ Mauﬁﬁﬂq‘U‘U’J‘\]SLLﬁuWGL]uW@QﬂﬂiﬂWﬂiﬁ (2559). Zﬁ)i\‘if}75ﬂf715/7ééi!7747\771m75@@m1]
Joyangingsunsldusnisiensnssvedeaasionislysviad (Audience
measurement). &UAUATN https://broadcast.nbtc.go.th/data/academic/
file/581000000001.pdf.

(2) InupTITeaunlagLads (Frequency)
vaneds SuInAsITenNudlneRaeTivviliAua Ly
3wty 9 enfieg199INiIeg193Un i 9 AuawN IAugViavia 8 ALAIN 10 AY

wWinlaiwausn 18 ASS AaluAn Frequency Winfiu 18 w15 8 %38 2.25

AT 2.9: ANFREINISAIIAITILINATIRaALELALLREE (Frequency)

(2] - ] Fregquency distribution table:
g f 1 Exposures Persons
Total o 2 (Person 8, 10)
<« /v | Expo. 1 3 (Person 3,5,6)
- — 12 7 8 5 10 2 1 (Person 1)
m X X x 4 3 3 (Person 2, 4, 9)
W 5 4 1 (Person 7)
k= W o K x . S Average frequency:
m £ X X X X a 18 Exposures
" 8 Persons
‘,ﬂ - X X X X - X - s = 2.25 Frequency
Exposure2 3 1 3 1 1 4 - 3 - 18
Person 1 1 1 1 1 1 1 - 1 - a8

‘Vliﬂ MGU’S?IQTU‘L!’J‘\]SLLﬁuWWUW@QﬂﬂiﬂWﬂiﬁ (2559). Zﬂi\?fﬂiﬂﬁ‘lﬁél,U?WWZU?’}TSW@]LF}U
Toyanginssunsldusnisiensnssvedeaasinislnsviad (Audience
measurement). &UAUATN https://broadcast.nbtc.go.th/data/academic/
file/581000000001.pdf.
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(3) Wesiudaugiiwiulawan (Reach)

MBI AlaULanIdenIsIsesay (Wasigus) VBIAURT
winlawanlaglududiauinnelutiessezina g wu dau 8 AU 910 10 AU 19518013

4 579M15 AR ANTNFUANINNEEY 7 inud Reach 1B 4 iﬂamiasﬁ 80%

Al 2.10: nMwshegdeyalasidudinugiviulavanlaglituginuiy (Reach)
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717 yafltaniuidouasiniuiesdniniasy. (2559). leasinisdnwuuanilunissmiy
ToyangingsunsldusnisnensnszeasaasAnnisnsviad (Audience

measurement). &UAUATN https://broadcast.nbtc.go.th/data/academic/
file/581000000001.pdf.
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dutnnaniifinugiios Fend nanees (Fringe Time) A F3913a1 09.00-17.00 u.

(5) é’quwiaﬂmﬁmwiam%gq (Cost per Rating Point: CPRP)
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Sruandunuienisldifiusiazads fregs dldEulunmsdedelavandiuau 4,000,000
v I8 unuveansldistugys (Gross Rating Point: GRP) iy 200,000 A3 wansin

funusianIsiuuAazAss (CPRP) i1 20 U (11910 4,000,000/ 200,000) kAIHASNS
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fiun: drdhaunnznsunsRanIsnszateides fenistnsimd wazRanisisauunauuiand,
(2562 %). Tn710ldase Ui 5 (2561) F3AFneaningse 22 Y1 s1eldvaundy 2 nilu
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% positioning, \Wainulawaniiinia U 61 yar 67,936 wiludu Tn 8% 04 3, ¥a 7
\Asawaeii Tneungn [Online], dnuawus 2562, wnasiiun https:/positioningmag.com/?p=1206758.

" guiidunansive, iesulaliduladelies... fuyadinaiandnsienst 58 neg 600 &
U [Online], 28 &mAu 2558. Wi https://www.kasikornresearch.com/InfoGraphic/

Documents/2652_update.pdf.
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n. 979135011 (Sports)
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dovsens wu nmsutsiurlmusadsUssna siavealan ewitunaven Wuinfildsy
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a iy P 9 Y & o 110
audlen (smne) Thundessienmsvesnunazassanulaisumiloguas

1 gy vivivdueses, iovnsenisTnsiieinneldiTamnnisvesiadlenisussnauiantg
(naudi 1) (Television content in value chain) [Online], 4 NUANUS 2562. waadian
https://broadcast.nbtc.go.th/bcj/2559/doc/2559 09 2.pdf.

" Yszymndgsivesulat, “ngidud” alauiugndnlual jugadauszyawsslesan Online]
19 qmmﬁué 2562. Waiin https://www.prachachat.net/marketing/news-292113.

' Siamsport, A3 WUaganiadeaauaansillesanuasiniszaulanaaant [Onlinel, 18
NINNIAN 2561. Wi http://www.siamsport.co.th/newspr/other/view/80900.

Ho alguey viivdyeses, anslunisunsninwuazidessnenisina (Sports broadcasting
rights) [Online], 4 qmmﬁué 2562. Wiain https://broadcast.nbtc.go.th/bcj/2559/doc/2559

08 4.pdf.
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n713UsEneuRans (mewdl 1) (Television content in value chain). Aufuan
https://broadcast.nbtc.go.th/bcj/2559/doc/2559 09 2.pdf.
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" Boston Consulting Group, The value of content [Onlinel, 4 February 2019. Available

from https://www.libertyglobal.com/pdf/public-policy/The-Value-of-Content-Digital.pdf.
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® Section 249 of German Civil Code, BGB:
Nature and extent of damages
(1) A person who is liable in damages must restore the position that would exist if the
circumstanceobliging him to pay damages had not occurred.
(2) Where damages are payable for injury to a person or damage to a thing, the obligee
may demandthe required monetary amount in lieu of restoration. When a thing is damased, the
monetary amountrequired under sentence 1 only includes value-added tax if and to the extent

that it is actually incurred.
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Third-party compensation claims in the case of death

(1) In cases where death is caused, the person liable in damages must reimburse the
costs of afuneral to the person under a duty to bear these costs.

(2) If the person killed, at the time of the injury, stood in a relationship to a third party
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with the necessary modifications.Liability in damages also arises where the third party at the time
of injury had been conceived but notyet born.
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“ Youngs, R., English, French and German: Comparative law, 327.



82

Na

Adevnedavsassenandemeannisgaydetulanulutiaiidemediansisenses
1 a 1 o q' 2048 1 < 4 o a a %
Awdevediuilsiviameluls egalsinny wngnsevihazilinanunsaiigatlviena
3 1 % 1y o Y cay v = | 1 ng
Wi wlagliifinsnsevivwesnu didemeniliagdeseldlueuanluuiusenisle wull
K% v 2149
Wi maenvarliivuamdemeannisgadeselaluswenliungidemenls
(@) Andumeideadlny
ALdeedmsulsmanlgszuuUssaianguung (Ussine
wosuil) Bntilandnnisvalye (Compensation) Wagnann1svinlvinduAuganuziAunauiinig
a . . 850 o & o v | = I’
azudin (Restitution) Wintiy™ datuusewmenldssuudssuianguane (Ussineeasuil) 39lud
nsivuadndemedsadne mseinguisasdvainisatinuuiloglureulunrangming

910y WA IV ULINTDINMUBLON YUY

3.3 LmemﬁmLﬁﬂ’;ﬁ’umﬂéfwaUidmu“lmﬂﬁ%awmﬁmzﬁwﬁm

nsnssiaediasoynradulnefianguanetu deliAsaudemededin $1ne
ounsly 1@ m nindaunseansedmilsednila Insamauwiinisnagyinazifindrsdu onadl
w35998la301AANIINVALAMATBIENTEYINALN 8171 ATTULAN DITUAIVTONTIeLR
madunaUselovinasndndau dsludui m’mmauaaﬁmaiumummmiﬂiummfm“ﬁ
LLiqgﬂaaummﬁumnumaﬂizimmuazmwaaumﬂmzmazLmazimwidmjmﬂum 2y
Tneiidefiansanientudosiiin maﬁ'ﬂiw%maﬂiﬂwﬁﬁﬁazLﬁ@i@f’%’umaWﬂﬂwsﬂszﬁwamﬁm
tfu msvvliviefulvuiddemeviold vuludsinssvhasdnlinisasldoglugusdia
nduneuflaviinisnsevinazdinty ﬁnﬁqmaﬁﬂiﬁﬁmvﬁ'\avLﬁﬂiﬁ%’ummﬂmimzﬁw
avidiatiu esadulvuiddemeviold Senninishunarilsfenariliudidens asdu
misumu,mmmaﬂﬂ’]iﬁfg"}ﬁtﬁsmmwmlmlmum'ﬁLaaastwaﬁaJLaﬂwﬂavi%ﬂ%’au (Double
Compensation) #3e

Lﬁ&’;ﬁ’ﬂﬂiztﬁu%’ﬁé’fu;:ﬁﬁa ¥VBANY AL BTUILDUA NLNUINNITATRUAALE DN

nsdinemnudeniauinalselevunegsianisi Tunsdlasdindvdns dedelull

* Section 253 (1) of German Civil Code, BGB.
49 Markesinis, B. S., German law of tort, 915.
0 fnen stinna, nsumanAndenedeadneanldnguuiglng [Onlinel, fuiau 2555.

IRRS http://cuir.car.chula.ac.th/bitstream/123456789/59336/1/Sakda%20Th_Res 2555.pdf.
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1) Ussnaildszuuainlsend

smidndyvessvimaiildszuvaidausand (uiidavveriausves
Useimadsnquuazdseinaansgosinuduvan) lunsdiignszsyhasdanelifAnanudenme
winaUszlevunisiansmvesfidens deidemeiianslasunmsunldnnudems 2
Uszns Wun (1) andevie (Damaces) dmsupiundemedilasuasa uaz (2) nsiSendos

LY

W warinls (Profits) Aigazifisléisuiosanmmhazdaiulfannguneavaniatuiagtu
v9UsEneBangy (Copyright, Designs and Patents Act 1988) ay@gmiﬁ@ﬁamaﬁﬁm%ﬁ%
L%Emﬂ"]Lﬁ‘amsﬂmsJmiﬁwmmmﬂﬁﬁg%ﬁumﬁﬁlamm;ﬁﬁqazLﬁmimsLLmﬁmﬁﬁé’fuﬁ’nﬁmmmﬂ
ndnATuyRisTsy (Equity) vassEuungunenuUTEaUsznd il 8n1sSenAndemean
ﬁ’ig%ﬁﬂi’i%q{{ﬁwazLﬁ@fuﬁﬁuﬁ%ﬁmmmﬂmifnmé’ﬂmmma Court of Chancery” 3sld
Nwdnti venmilelunnnisidenandemensdimlundy nsdenandemeantadnls
Li‘JumqLﬁaﬂmmﬁwméﬁmw pegslsfin LﬁaﬁﬁamaLﬁ@ﬂﬁ%léf%’uﬁhLﬁﬂmﬂmﬂms

a

nszvhasdausuiiavdvsvesnuandadilsvessnaeuds Hidemelaifansiezlesy
Andemensdiinludn™ dwdussmmansgosinifidululuwumaiedufussma
Sanqu Wiuldan nguinedudns atul a.a 1909 vesUszmaanigenidni fnsiimun
wmaieatuademelupfiazdindadnsls Imaﬁm@’@iﬁﬁﬁamaﬁﬁw‘ﬁgﬁaﬂﬁ%ﬁww&ﬁ
AUTLANTUA3Y (Actual Damages) wazwarls (Profit) videenaidonflavvesurideme

a

o [y v 953 1 = a Qf
Amuadnslilunguune (Statutory Damages) fild~ wagdouinsnsNguuIeavans

ot Bently, L., & Sherman, B., Intellectual property law, (Oxford: Oxford University Press,
2001), 1028.
* Ibid.

53 a o ¢ o & a a o o o = a _a £ a a s
Jyguun WUﬁq‘Uumm‘U, {]muﬁ'llaﬂﬂ’)ﬂ‘Uﬂ'ﬁﬂq‘ﬁumﬂ']l,ﬁﬂﬂ']ﬂﬂimaglauﬂa"UﬁVIﬁ (MYUNUS

PAransunUngin AuelRans WINe1aesIIUAIERS, 2531), 47-49.
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A.A. 1976 Yuundsduld nengruneaduiifivuiAnfiazdnnisilitiniseteianudene
ngdou InglitehAndemenuasaarnisisonomanilsangnszyiasdatus1end

[ = 1 [y

noUszasalunsididetenmnudemeliididomeuiediu wuludd gidemeiies
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densuanderielunialanianiawinuu Nefurannual BR388 U0 U18NaIsNsIEen

SuAdemeveldeniy Fereluil

n. N3158N309AELUIE (Damages) NE1IAD Lﬁ@@ﬁsmaﬁam&ﬁa
\FenANESY ;:ILﬁstaﬁwﬁwﬁLLazmizmiﬂqaﬂﬁmatﬁuﬁqmmLﬁsmadmmmﬁamafuﬁ
Aatussawasisuunnifiedls Fonfigatauduimelaunmauds mafazfiarsantimun
Andevnelst suiluisnsayidonariilsvesidemeiosinsaglafuainnsuszneugsia vide
nsgadegnin aidemesedoldemnanisd suaAldesng q Afeddsneldiiosnn
nsteRuldans sied mnsuae (Hnszvhazide) lansehasidameianuningegrednuds ma
anfinsaniuaAdenedsasivneg (Punitive Damages) iiedlidudoseeedls

v. M3AndiyTnarils (Account of Profits) nanfewlefidems (and)
RN ﬁLﬁﬂﬁﬁﬂﬁ%MéL%ﬂ%@@LmmaﬁwiaﬁlLﬁméﬁuﬁwﬁmmﬂmimzﬁmaqﬁmzﬁwamﬁﬂ 1ng
fnsfuaniiefiarldnsiui Anseviazdialasunamlsannisnseyiaezilinsednivedand
(Fdeme) el Femsdunmaiilsiduluaaisnmsifortuiunsigusznounisdan
Soguarlslunisdivesmues iwu lnenisiendusegldimuadlésumannadiiugsia
nsEu Fnausealdsrelunswanuazanlisnglumsmesiienldieiu q Anetes
Judu FelasunitnsigriduiifunisenfieemienastudulfivgmszilednaeUsznou

Y]

gsnaffanguuenas Snasiedifinsdniiyinssyseazdeafiddy o s1esuuas

o
[%

FIHINVFTOTIBNUNTRUANUNGVNNEY MeLrsl N13iseneIHanils (Account of Profits)

= o [ Y & 1 o 55 1 I3 ~ [y I3 dy a a Q‘
Jadinazluresusngliviutestn” egalsfnnu neddudssihutdymiingrunedvansves
Uszinaansgousnilawnladgymillaslanamdntinn luadnlandizeniendumlsidnasla
INNINTETIAzllnavans laniinihiiieahduigaifoelasuvediaesulannnis
avllindvanaviniy dudnasinihidesigadinaniidiasiedsgdtefiannsatiumin

') d ¢ o Py v A Y ~ A A ° A Y oa o 56
pananglasiitannidulilaegnalsing wWislwdwimasidunlsNuwyiaswaanae

54 & = o
LIBILAMYINU.
> Cornish, W. R., Intellectual property: Patents, copyright, trade marks and allied
rights, (London: Sweet & Maxwell, 1996), 63.

> unSeyelAluamsn 504 uaz 505 vas Copyright Act of 1976 VIUsTIMAANIFOLISNN.
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2) Ussimanldszuudseananguune
muvandAgyvesUsenanldssuudseaianguing (uniliideasvetiaue
vosUszinawesuiilundn) dgnnszvhasledufnnnudemeninaUseleviniegsna

ANSANYBIRULUL 97191A5UNTSLE 878 UA LHINDALLETSTAATULNAUANLALLE U

o
I ! a

Antuasdasmevilinduiuidafunounisands’ il endemefiFenseds Tiun
Adevnennnisaydenarils wamsehlidemegydeandlu venantuenadian
demeetndudn wu anudemennnisldaeidesniunisle q Wedestuany
Femeiionnldsudessiansdndu wu aldielunisfuns eldglunsfndersun
AldanglunmsuSnnnguineuazamuianiy Wusu msvilinduauiduusiaeiSvald
fenarilsisaslisuidoninnisnsshsuliveusengraneiu fnagusinglunsdnig
andenindaumatlygn o n1saziindedns Wivldenn undyeRunns 97 (2) uve Act
on Copyright and Related Rights 1965 (Urheberrechtsgesetz, UrhG) va4UsgtnaLuasuil

Tennsmaniigadunisiseniesandemenisinsnsalaziladv@nsileeilianszdAgyin

“GAevnelavaiteniomanilsdenseviazilalasuinainnisnssyiasidin nieuninisan
U At = ° & ,,58
I wazIDYALanINATILTUL”

" e siena, mstmdnandeneideadneanldnguuglne.
*® Act on Copyright and Related Rights 1965 (Urheberrechtsgesetz, UrhG) Section 97
Right to require cessation of infringement and to damages

(1) Any person who infringes copyright or any other right protected under this Act may
be required by the injured party to eliminate the infringement or, where there is a risk of repeated
infringement, may be required by the injured party to cease and desist. Entitlement to prohibit
the infringer from future infringement shall also exist where the risk of infringement exists for the
first time.

(2) Any person who intentionally or negligently performs such an act shall be obliged
to pay the injured party damages for the prejudice suffered as a result of the infringement. When
setting the damages any profit obtained by the infringer as a result of the infringement of the right
may also be taken into account. Entitlement to damages may also be assessed on the basis of
the amount the infringer would have had to pay in equitable remuneration if the infringer had
requested authorisation to use the right infringed. Authors, writers of scientific editions (section
70), photographers (section 72) and performers (section 73) may also demand monetary
compensation for damage which is non-pecuniary in nature provided and to the extent that

this is equitable.
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wnavfudunulunisnssiazifia mndunisanleduandidualaenisiig dunuludu
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il Ao suyunsnasdudnivie i) Taavesdusia fe Mlsfifasdaldsn™ el warils
voshazifiafazhunlifiasandeaduilsansuesivinaziin™ eghalsfinnm wn
fowiaadeusingi fnsevinasiiin (Suae) Lififlsainnisvhazidedudns mafio1gazlids
TandlssumsiBeemnudemeantadilsliuilond Tneilunsdiflandoraden
AlLdeEIINANEENIEALA3IL0
dmsulssmaeesuiitadulsemaildszuutsranangmune ngvanedvans
VU sEINALE 053U (Act on Copyright and Related Rights 1965 (Urheberrechtsgesetz,
UrhG) fidnnsiduienfundntydilsvesngmneduavsussmasingy nanfe nguane
fvualifidevneiansisonandemeanndydilsvesvhasiinldde”
2) Ms\de1endu 9 nenwdleannguigazide
dheusuiidvavsidudvimaasugiuasiinausslovinienisdidian
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Wgntas Lutuad wanmilennnguuigazsilaudd §ainsiinguanedu 9 ugele1ning

[ '
= = [

devneliwnidevnglilasuanudusssuungsdu Sadivdnnguuneiddey dweluil

> Bainbride, D., Intellectual property, (London: Pitman, 1996), 132.

0 Garnett, K., Rayner, J., & Davies, G., Copinger and Skone James on copyright volume
1, (London: Sweet & Maxwell, 1991), 1062.

*" Section 97 (2) of the Act on Copyright and Related Rights 1965 (Urheberrechtsgesetz,
UrhG).
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finnsanlsin Wednsginazfialdsulssleniannislinusuiiandvdlaeiliuounynud
wazfimsizenAndevneangidemeoud mngnsziazidalionvdweunindvioavsiauls

Tluauliundidemels dnsevinavidinziestseanldusslewniliungdenis dadaeily
)63

1Y

Alduselevdfinaiavsingluguvesreunnldans (Royalty Fee
9. nénnsanIsuuends finnsanldan Tuussmewesudidnves

avdvisiansmennssansunendanld Tnanuassadesenns 687 wissyaa

ngsnouiaeessiu™ ldnamdnlii didemediavsfazGeniediinssyhaslindaweudoya

U RULANLAATUINNNNTIANITIUUBNAS (N159115181991NN1TaL R lAgN1TIANITINUDUL]

* Section 812 of German Civil Code, BGB:
Claim for restitution
(1) A person who obtains something as a result of the performance of another person
or otherwise at his expense without legal grounds for doing so is under a duty to make restitution
to him. This duty also exists if the legal grounds later lapse or if the result intended to be
achieved by those efforts in accordance with the contents of the legal transaction does not
occur.
(2) Performance also includes the acknowledgement of the existence or non-existence
of an obligation.
 Yoyiun Wugyugly, i‘]zyml,ﬁ'mﬁ'un'ﬁr‘iwuﬂmlﬁamﬂnsﬁaslﬁﬂamﬁwé 56-58.
o Section 687 of German Civil Code, BGB:
False agency without specific authorisation
(1) The provisions of sections 677 to 686 do not apply if a person conducts the
transaction of another person in the belief that it is his own.
(2) If a person treats the business of another person as his own although he knows
that he is not entitled to do so, then the principal can assert claims resulting from sections 677,
678, 681 and 682. If he asserts them, then he is under a duty to the voluntary agent under
section 684 (1).
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3.4.1 Ussmaiildszuuandausang (Common Law)”

Tungussimanldszuuaiaussmd fiTeadlinanimdninasinungmnees
UssasanguiazUssmaansgowinidundn nanfe malunguussmaildszuuain
Ussnditl aldgafifialasoondids Fudoniiniseandrdavin (njunction) siefnsevhandn
Ferdareanamiunasmsdemundnenudusssy (Equity) fianwazddey Ao 1Uu
nstisdusteyana (allésdsdusansndaw) odunsesliliiAnanudomeofntuunsios

demevivelann) luvagtuiarlveuian uwililasazdelsanudemeninundy
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o v a

PN WUz UIAEINNIY IeAdsndsiseiunisnseyin (Negative Injunction) #3odslv
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v [

° ! . . & o U & A & o O
ATENINITUIBEY (Mandatory Injunction) LagagtUum@uanuInns ol UuAI@NRINEIATY?
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Josturnudemeiifiadunazainiteraaziintulueuaala wiuldan nguunedvdndues

s
a

Uszwateesiiutl (Urheberrechtsgesetz, UrhG) 1191dnd yaralafaufiaziindvadnsmse
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© Hans, S., International encyclopedia of comparative law, (n.p.: N.P., 1976), 150-161.

66 o a au  fa ° o a '
AdeyeyT WA auie, denmuavasaanindaunisyyiuaznisfiszninalsene

Gendnus JRrmansumUndn AugdRAENS UATING1885ISUAERS, 2542), 23-24.
*" Section 97 of the Act on Copyright and Related Rights 1965 (Urheberrechtsgesetz,

UrhG).
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HANINELUAR A YU Lord Chief
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Justice Pratt lalivianalunsimupandenieidadng Ta1sed1dydn “gnuuiignunly
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nsivuaAndemenaninnudemenlandlasu dendemetgnimusduldianizus

ellasuanudemeiianelawiniu wideimthitlunisadnenssiazidauazdes

* nsumiwdaumsd, nquaneaedvs-UssmAwasud [Online], 28 nuaius 2562.
R Ta https://www.ipthailand.go.th/images/781/L_gserman_4 copyright.pdf.

” nquan fwaylnea, Andemedeadue Grendnus Timansumdadin aivdimans
AzliRFans PaInsaluvnIne dy, 2531), 12-13.

" Huckle v. Money 95 Eng. Rep. 768 (K.B. 1763).

"™ Wilkes v. Wood, 98 Eng. Rep. 489 (C.P. 1763).
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2 Street, H., Principles of the law of damages, (London: Sweet & Maxwell, 1962), 29.

" 2% Anfsuing, “s1ea1uiivay Product liability law: nalnlusignsgdunnsgudenslne”,
25a159INgvNnelns (Tuenew 2547): 32.

" fan w@iiFena, nsvinAndevieludeasnuieasfialuyszanangvansuviaas
WUV,

® §uAs uwinase, “andomelunfiazda”, 23ENINYUUBIRIAINTAUNM NG 7,

3(NUAUS 2526): 29-30.
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ANLAVNENLINDS

78 Paliament.UK, Judgments-Kuddus (AP) v. Chief constable of leicestershire
constabulary [Online], 4 March 2019. Available from https://publications.parliament.uk/pa/
|d200001/djudgmt/jd010607/kuddus-1.htm.

" Day v. Woodworth, 54 U.S. 363,371 (1851).

% Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001).

' BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).



93

o lsimu ulasdiuumuagndninasilunsmuaadeonds
adlnwineduudaneu Tul a.a. 2003 Ausingnisdnduaivesmageaauianigowsniluaf
State Farm Mutual Automobile Insurance Co. v. Campbelt82 IAEANaLTININ N1SAAUA
Admeludsading S1uan 145 Suseaariansy (145 whwesendulumauny) dulsl
wangan foiy enadalfitadufetunstmusandenedadnei wihasdiesg
nsfnAuLansadlyeTizauLding msfmunddemedadilimsgaiu 10
wihwesrndulrumauny suderndemesu 9 ﬁgﬂﬁmumawmwmmﬁamaﬁﬁmﬁu

uaNANTINE" TuraneSgesUsenAansgosng 019 STueasku
Igfinsimunveuwavessuuandensludsadnyl idunmsanis wu andemsluds
aslny Wuduau 250,000 poaansansy (Judu

2) Ussmaildszuulszananguang (Civil Law)

dmuussmanliszuulszmnangmnediseazvetiausngmunees
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% State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003).

® Cross & Smith, A brief look at Alabama personal injury damages [Online], 4 March
2019. Available from https://www.crossandsmith.com/personal-injury/brief-look-alabama-
personal-injury-damages/.

* fnan stinna, mstimdnAndenieideadeunléngrnglne.

® Feadeariu.

% Bundesgerichtshof, BGH (Federal Supreme Court of Justice), 15.11.1994, BGHZ 128, 1

(Caroline of Monaco |, Fictitious exclusive interview).
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3.6.1 N9dereIAnadrnemuAInasdeansiunsngdumdya i
UN13A" (Agreement on Trade-Related Aspects of Intellectual Property Rights) (TRIPs)
1) YsgTaanudusnvesaunnas TRIPs
uiidutumunnasseriassmasuieatunsdunsesnuaieassai
Aertunindaumsiyaiiddey Suldiun eudynynsaiuesu Beme Convention for the

[y

Protection of Literary and Artistic Works) ayaiyﬁgﬂﬂﬁa (Paris Convention for the
Protection of Industrial Property) LLﬁ&E]‘quﬁligig’miqﬂiiiJ (Rome ConvenTtion, 1961
International Convention For The Protection of Performers, Producers of Phonograms
And Broadcasting Organisations) v ﬁléfﬁmiﬁ’mumﬂmg’m%uﬁ’mmmiﬁmﬂiEN
(Minimun Standards) wagdilérimununiaeafiietunsiefunudns (Enforcement of
Rights) fusnmsn1sszdudainm (Dispute Settlement Mechanisms) w@l3” 1wuiiuda
Fafiadofininiu nssviunsssivfefinmdnandeniiumayfisssuseninssame
(International Court of Justice) Ssavslumstdafinmiugmsfiansanvesmagiss
sevihsussmatiuduvesss nanfie wwdoadunisiuailasigvindu udlaeill yeead
#suamdemeanmslifinisduasemingdunsiayg fo yarailusyaaasssum
uazifyaratilalysy ueruihiinmirdefinmiudnisfinnsanvesmaudifiniy n1ssedy
Gﬁaﬁwmmmmﬁﬂiéﬁﬂa"né’fqmQﬂmm’jfmmmmmsﬁﬁﬂszﬁmﬁmwﬁwﬂ’qﬁmﬁmmﬁ’]
edevesra

fon NM3asavesanERnanilU s Brannswazn13A (General

Agreement on Tariffs and Trade) %30 Tennawnng (“GATT”) seuginde tateagund Ay

92 aa v ¢

& weddsdana, YyminisnmueAndemeludeasdneuaznisisenemanilsangnsesin

azlinfvans (Msduai1dase Uamansumdudin auglinmans uwinendengunm, 2552), 22-24.
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nanFoUszmAMAliTmaLUTeINTIIaTaRTe (Final Act) Tuiudl 15 wwieu ..
2537 Liladndtesdnisnisinlan (Marrakesh Agreement Establishing the World Trade
Organization) Tnglfifiniiudasing q lutssiumsasnacidlumenunvestesnadng
psfmsnsilandae nildudennasiufie “Anunnaideanslunsnddunmdyai

Aenfunisn” (Agreement on Trade-Related Aspects of Intellectual Property Rights)

a

& A ] a & 94 v P =
N39NLTENIN ANUANAINTUE (TRIPS) IﬂﬂiﬂgﬂLWﬂJLﬂ’]Lﬁuﬂ’]ﬂNu')ﬂ 1C 99@UnNNas TRIPs

[
a

il fignvamdunesgrutush (Minimum Standard) fifuusliuszmanaaindnues
psmsn1silanazdosimnuduasesuininddunstyayilitesniildimunly Taous
azUsimaenaliianuduasesginitorivunves TRIPs Ald usidesagneldiieuly fe
wwdedlidndevannsuaztormusludonnas TRIPs il munnas TRIPs Sldfmuai
Useinasng q asedliisnmslalunisufifnuanasgiudusi dedu utesUsanefaiitasylu

W|nsuHURsuiusntineldnuanas TRIPs

[y

2) InqusvasAvas TRIPs

o

TnaUsyaIRuaInuanNad TRIPs @unsanaisanlaainveminuluaiu

q

'
a1 U

915unUY (Preamble) MiajavianiazannisdnidoulazgUassaiitnenisduagnisacmu
serhelsena HuludsmisdaasulvinsquasominddunadyagluisasUssmeneng
fuszAvBnmuasnaifios nande Wianuddnuensdaliinginasiuasssdouifeniu
nsfvusRTsIUisswesensliunasn1sTHAnElunswgdunstlynn uenani lude
7 999AUANA4 TRIPs tina1ifiedinguszasAvesninunnas TRIPs Inedlanseddydn “nis

Aupsaauazn1sUsAUldanslunsnddunsdygrmsasiienyuiasduasudensunsvaie

. dnsngual AITNIY, NYUNILTENINUsEINATIAIEY AnSUns ARV WAzl wLNENAN,
(NFNN: UNINEIABFTINANERS, 2545), 30-31.
* TRIPs Agreement, Preamble para. 1.
Desiring to reduce distortions and impediments to international trade, and taking into
account the need to promote effective and adequate protection of intellectual property rights,
and to ensure that measures and procedures to enforce intellectual property rights do not

themselves become barriers to legitimate trade;
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afls nsvsiuldavElunsndaumstyaimuanuanas TRIPs 16dnns

fSmunitusnsihlufissmaaunaefesimummdninariduiug wilunsdesuldavs il
nganengluveslsemanues auiiszyliluaunnas TRIPs, Article 41(1)(2)" 31
asvdnrny fareluil

(1) UsziagunTnazsosdnisnmuanszuiuntstsnuldanslu
ngvisneveny LieliiinsAdunsidussansamsenisafindvEluningaumelgn
ensounquisnsiBisanandemeiisnia msdestunsazifiauazmaBelsinn
demeidunsdudalminmsandingnsoly sl nszuaunstauldavssinanagdesdsl
nelviinguassarenisaduveusssukarundeaylvidnislddnslneiveu

(2) nszvrumsvsaulaanslunsndadunelyadondusssuay
ieonA uazdesliduteudedalidiugs viedldediasunamieruaiill

GRINI IR

* Article 7 of TRIPs Agreement.

Objectives

The protection and enforcement of intellectual property rights should contribute to
the promotion of technological innovation and to the transfer and dissemination of technology,
to the mutual advantage of producers and users of technological knowledge and in a manner
conducive to social and economic welfare, and to a balance of rights and obligations.

" Article 41 of TRIPs Agreement.

(1) Members shall ensure that enforcement procedures as specified in this Part are
available under their law so as to permit effective action against any act of infringement of
intellectual property rights covered by this Agreement, including expeditious remedies to prevent
infringements and remedies which constitute a deterrent to further infringements. These
procedures shall be applied in such a manner as to avoid the creation of barriers to legitimate
trade and to provide for safeguards against their abuse.

(2) Procedures concerning the enforcement of intellectual property rights shall be fair
and equitable. They shall not be unnecessarily complicated or costly, or entail unreasonable

time-limits or unwarranted delays.
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3) ANYULTOIANAINIBLATUINTNITLEYIVIAMUFIRIBAINAILANAS TRIPS

avislundngaunstlygdudvdmaenau (Private Right) fafiusingludiu
adununiian ¢ Recognizing that intellectual property rights are private rights.” lej'wf
wan Mnfianudemesuinannisasdansngdunslag wensufiludivesdnsi
annsadsauldanslalagluinsnisniaunslunisideisianudeme suldun n1ssenes
Ao Fudweenduridemefiuiiass Alddnesuisuieatuaudemeiiintu
Andevngainnsaails andemedilaimunluueulungrane feiseasldesue
swanden feeluil

3.1) anNwuzUeIANLEINIIAINAIINANGS TRIPS

AnEmesuauAnas TRIPs T letinsnmdntslu 4o 45'%

99ANUANAT TRIPS tokA

* Article 42-49 of TRIPs Agreement.
* Article 50 of TRIPs Agreement.
% Article 51-60 of TRIPs Agreement.
! Article 61 of TRIPs Agreement.
"% Article 45 of TRIPs Agreement.

Damages

(1) The judicial authorities shall have the authority to order the infringer to pay the
right holder damages adequate to compensate for the injury the right holder has suffered
because of an infringement of that person’s intellectual property right by an infringer who
knowingly, or with reasonable grounds to know, engaged in infringing activity.

(2) The judicial authorities shall also have the authority to order the infringer to pay
the right holder expenses, which may include appropriate attorney’s fees. In appropriate cases,
Members may authorize the judicial authorities to order recovery of profits and/or payment of
pre-established damages even where the infringer did not knowingly, or with reasonable grounds

to know, engage in infringing activity.
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3.1.1) AnAemediuiass (Actual Damages)
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o a

maddunadslviEnssyhazlindeAdeneungmsdns
asmLﬂmwafﬂ'ammLﬁsmsﬁﬁmﬁwﬁiﬁ%’u Fadulumuanumnas TRIPs 48 45 (1) i1
“The judicial authorities shall have the authority to order the infringer to pay the

right holder damages adequate to compensate for the injury the right holder has
suffered because of an infringement of that person's intellectual property right by

an infringer who knowingly, or with reasonable grounds to know, engaged in
intringingactiviy,”'" naife maﬁé’wmﬁﬂﬁ;ﬁmzﬁwazLﬁmhwhLﬁamal,t,fiﬁlimaﬁm%asm
Wigawenanudemediinssdvlasu suilownannsazdiensndaumastyglag
fnsevhandiniuldnssihnisesdinlnefveiivndumsy el frd1 “iseme” mneanuds
\iamenuaaunsaivesuraynsdl e difanurmaasugiase

3.1.2) AldresuReniiestunnuidenediingu (Expense)

wonwiloanandemefiuinziuds maﬁé’mwﬁﬂﬁﬁmzﬁw
azdngnerlddnesng  (Expense) Suieiesiuamudemeiiinty i
AsssuLiloununeay (Attorney’s Fees) Tinzauuniinvesdng

3.1.3) Andemeduiisnnanieldriemlsannsnseyh
azLila (Account of Profits)

AUAIUANAS TRIPs 98 45 (2) leasundygaiidnisuald
Andemesuisaunanseliviomlsnnnisnseiasdn WNRNS@nTaEuigane nanfe
UssinmAamAaudnmuanuanach enaimuslienaiisnnaddidedemesuiionnan
seleanseils :nnsnseiasdalwnidnvesdvsle wiiwnseviasdinaglilanseyih
azdinlnefrsedingdunsiiensnsziazidiedmu’

3.1.4) andemenifmualiuiueulungyne (Pre-

established Damages)

103, .
Ibid, (1).
104 s v v oa a oA ¥ a a o a a
ALY A", WnsnstsAuinimanangfiudnsluninddumedygy: Anwinisazda
AvAnSuaziAIamunen1sAn (nenlinus Tamansumdudin auzdimans namnsalumineg sy,
2549), 52.
105 .
Article 45(2) of TRIPs Agreement.
106 |, .
Ibid.
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figaudwinvesandene il mavsdudldnaeidalunisimuadiuiuanuuiniieeves
Andemeliies lngaedestmunnudnsiicygalilungmune
3.2) IpsnaBegeademeusznisdu
uanaNNIaisenSesmdemenuinanandreiuudalude 3.1) du
Wwesdvddannsnidssanundemeusznisduldsn eyinsazie Seldun
3.2.1) ﬁﬁﬂﬁqamiaxLﬁﬂ%@ﬂmmmnaq TRIPs ladgyelmlne1una

o vy o a a a vy = . 109
matun1saslignsgvhasidinginisasialanuiszuliluainumnas TRIPs, Article 44(1)

" Ibid.
"% gynssa wefaiawn, “UsediulvadSesanslunsnddunadagnnieldmnuanasennisén
S veasenAansgeasni”, Ansansnguniensndaunielyyinasnisiiseninaseine 7,
7(§ueau 2547): 201.
' Article 44 of TRIPs Agreement. Injunctions
1) The judicial authorities shall have the authority to order a party to desist from an
infringement, inter alia to prevent the entry into the channels of commerce in their jurisdiction of
imported goods that involve the infringement of an intellectual property right, immediately after
customs clearance of such goods. Members are not obliged to accord such authority in respect of
protected subject matter acquired or ordered by a person prior to knowing or having reasonable
grounds to know that dealing in such subject matter would entail the infringement of an intellectual
property right.
2) Notwithstanding the other provisions of this Part and provided that the provisions of
Part Il specifically addressing use by governments, or by third parties authorized by a government,
without the authorization of the right holder are complied with, Members may limit the remedies
available against such use to payment of remuneration in accordance with subparagraph (h) of Article
31. In other cases, the remedies under this Part shall apply or, where these remedies are inconsistent

with a Member’s law, declaratory judgments and adequate compensation shall be available.
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TRIPs, Article 48(1
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"% Article 46 of TRIPs Agreement.

Other Remedies

In order to create an effective deterrent to infringement, the judicial authorities shall
have the authority to order that goods that they have found to be infringing be, without
compensation of any sort, disposed of outside the channels of commerce in such a manner as to
avoid any harm caused to the right holder, or, unless this would be contrary to existing
constitutional requirements, destroyed. The judicial authorities shall also have the authority to
order that materials and implements the predominant use of which has been in the creation of
the infringing goods be, without compensation of any sort, disposed of outside the channels of
commerce in such a manner as to minimize the risks of further infringements. In considering such
requests, the need for proportionality between the seriousness of the infringement and the
remedies ordered as well as the interests of third parties shall be taken into account. In regard to
counterfeit trademark goods, the simple removal of the trademark unlawfully affixed shall not be
sufficient, other than in exceptional cases, to permit release of the goods into the channels of
commerce.

"1 Article 48 of TRIPs Agreement.

Indemnification of the Defendant

(1) The judicial authorities shall have the authority to order a party at whose request
measures were taken and who has abused enforcement procedures to provide to a party
wrongfully enjoined or restrained adequate compensation for the injury suffered because of such
abuse. The judicial authorities shall also have the authority to order the applicant to pay the
defendant expenses, which may include appropriate attorney’s fees.

(2) In respect of the administration of any law pertaining to the protection or
enforcement of intellectual property rights, Members shall only exempt both public authorities
and officials from liability to appropriate remedial measures where actions are taken or intended

in good faith in the course of the administration of that law.
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1) DU YYINTIVDTUIINIENTANATDIITTUNTTURALAaUNTU (Berne

Convention for the Protection of Literary and Artistic Works)

' v
a a =

aydeyaIN3LUBsY (Berne Convention 1886) iuaydyaniiintuly
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"2 Article 47 of TRIPs Agreement.
Right of Information
Members may provide that the judicial authorities shall have the authority, unless this
would be out of proportion to the seriousness of the infringement, to order the infringer to
inform the right holder of the identity of third persons involved in the production and distribution

of the infringing soods or services and of their channels of distribution.
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JYVY ﬁﬂﬁ\laﬂi, ﬂaﬁu'\ﬂasﬂa‘ﬂﬁ W%ﬂuﬁ?ﬂWigiqﬂUmmﬁaﬂﬁWﬁ W.A. 2537, WUNAIIN 3

(ngawmn: URsSY, 2544), 35-43.
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1.1.1) iann1sUsEAUGLE89AUEI® (National Treatment)
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He WIPO, Sumnary of the bere convention for the rotccrion of literary and artistic
works (1886) [Online], 4 April 2019. Available from https://www.wipo.int/treaties/en/ip/berne/

summary_berne.html.
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" Article 16 of Berne Convention.
[Infringing Copies: 1. Seizure; 2. Seizure on importation; 3. Applicable law]
(1) Infringing copies of a work shall be liable to seizure in any country of the Union
where the work enjoys legal protection.
(2) The provisions of the preceding paragraph shall also apply to reproductions
coming from a country where the work is not protected, or has ceased to be protected.
(3) The seizure shall take place in accordance with the legislation of each country.
" bid.
" Article 1 of Rome Convention.

" Article 2 of Rome Convention.



107

%7 (National Treatment) waevidnsinsmauwn (Reciprocity) daduiusnsdiliussinenia
amndndedlinnuduesesdviiafessenisssnadeiuasiulasasy deluil

n. wdnnsUsERtRBeInuYA (Principle of National Treatment)
nanfie ndnnsiiidnuazadetueydynnsaueiu uiisuileudygngdlsudunsos

A

A3uUsElenl dueudyniuveiufuaTeanuaeEssa lngdnuanazlnsuanuAuases
ynlsvinnsuanslulsemanandn guandsiuiindesasldsumuduasesmnniduauni
YIUTLMANAANNTN UazasAnsunsideawnsnnaglasunisAuaseandiinaulvg
f??qa&ﬂuﬂizmwimﬁam%ﬂmmayé’@m

v, vidnAnImauLnY (Reciprocity) 9nudnnsivilvisinania
Tk mmmﬁw%aamuiémazLﬂumaiﬁﬂWiﬂ’qﬁui%ﬁm%mmaqﬁmmwﬁLﬂuiﬂmwm%aaaauﬁm%
ANUNENANHDULNY

2.1) nmsteRulgansnsdinisaziindns
auduannsdlsudllaivevnailaunsslunisimunisnistaduleans
Yeansalinnsavlind@nsiu oegnelsin Lﬁ‘aaﬂgﬁﬁgﬁmmﬂima&jma‘léﬁﬁﬁﬂmiﬁugmﬁ’] Aty
2 Usen1s A mannnsuseRtibesnuni wazndnsdnnauwny wdnistaduldavsnsdnng
azdiati JeunvzdsRuldansmuundydavesngrunslusazUssmanAaundn nanfe
UsemanAaundnanunsaldnanialunisimunuinsnisidetewaznistsduldavsvesnuld
Wonumnzauazsitelhanussans nluntssdiunis sl 019 n1stmununadinesi

MauNaan1aey Wudu

3.7 inasinsiansanademeinnisasidindvansvesmariisuszme

TuhidedasfnudeindomeUsuandng 4 MAntuannisavdinaedvswazines
NSMMUALAAIYBIANAEMEUTEANAN 9 YaermanaUseme 311U 3 Usena As Useine
ansgouiing Ussnadingy warUsemeleesud vy ldAnunidauumenisiienis
ngvnoLaiogweIARnMiALITes LiteuandlifiuisiBnisuas msznsiigenl
AndermeUszaneng 4 Tagldvhnsfnwinsdinistmunandemeainnisazdeduansiu
Snuainly

3.7.1 UsemAansgaisisnn

Jendel A.f. 1783 Ba A.A. 1786 usazSgvesusuneansgewsnilainemanines
\Reafuandemensdazfindvdvsivanednumrei unsigimuasidemedurisuuy

FRTUNAUTUA WA TUES UNeSTvseuasgllimsimuaddenelagAnAuinainyadisie



108

SrautunuiiAaanmsnszinagda lunandesn fganlfoannnmnedvansnaten
Usgmauazdeiullasidenngmaneativili “Federal Copyright Act ,1790” Senguune
atuil I muafenfudesidemeh Tifidemeiavduaranunsosiiunisfondiuiy
wazAdmemaunisld nande’” ngusneldfmunlidasdnssyhazilindesdiszAnsu

Judwnudu 50 wuddenndwvemthdefidnasnsounsewwazlindntulaedlasu

augwINddene il Asuludnsndosas 50 (AT Timndudssloniunidves

s
a LY

ANTEyialafvanods

1
q 1 v < (% S

duans ({devne) dwdnasmiliimaslinniuvessy uenantl

<9

v
=< LY 1%

Y o a o ' A a a a fva v 121
‘-\]waﬂiumﬂiuﬂ’nﬂ&mwwLLWQTW 4 V]LﬂﬂsUuﬂ'ULﬁ]’maﬂamamﬁ%ﬂaﬂﬁ’]ﬂﬂ')ﬂ

s
a

Aaxn lolin1sUald namanedvans a.a. 1909 eanunteauly dalanauuanili

=

AdeveisenAndemeniawililaensindnseviasiiin lnglidvsungidemelunis
Sonandemelanaannaidemeniase (Actual Damages) wagkanils Fetielainduns
losunsenennuidemengdeu (Double Recovery) siauniin1snsngvunedudns

A.f. 1976 AuanTeduly Inengvunedudns a.a. 1976 § Indnnsnazvdansidelenany

= A

Eeomeddou Inenguunedvansninan fenandsmenuiiuasuanily Al

o

moUszaAlunsididenenanudemeliwididemeuaednu i msleisnisledsnis

< o

nilazlmnsnadnsogufeT LAY Liazasn1sAARNTTAEANLL ANl ALALA U4

s
a a v 1 o

dvansudn og13lshn wndaliilsvesinseyinasdedudvsludnlandlilignianldlunis

1Y [

sumiduandemeluididenmeud nadlsdnutdusionihuldifiodssanudens
pl] LLmﬁmﬁUi’m;ﬂﬁtﬁuLﬂugﬂﬁﬁﬂuwﬁ'ﬁgﬁﬁammmGm 504 (B) maqngﬁmaamﬁw‘ﬁg
A.A. 1976 fe

1) Ussmvaaidenie

nguneAvAvEvesUssAanIFaLEnT lufiilie Title 17 of the United
States Code: The Copyright Act, 1976 suisznaulusie 11ms1 504 Laz 1Ims1 505 1a
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LALA1D9AVEANT Aeralul

10 Kociubinski, B., Assessing the moral legitimacy of statutory damages in copyright,
(Boston: Boston University School of law, 2007), 7-8.

! Ibid.

12 Chisman, D. S., & Jacobs, M. A., Understanding of intellectual property law, (New York:
Matthew Bender, 1992), 246-247.
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17 US. Code § 504 (a) “In General. — Except as otherwise provided by this title, an
infringer of copyrightis liable for either — (1) the copyright owner's actual damages and any
additional profits of the infringer, asprovided by subsection (b); ....”.

17 US. Code § 504 (b) “Actual Damages and Profits. — The copyright owner is
entitled to recover theactual damages suffered by him or her as a result of the infringement, and
any profits of the infringer that areattributable to the infringement and are not taken into account
in computing the actual damages....”.

1 Long, D. E., & D'Amato, A., Coursebook in international intellectual property,

(Minnesota: West, 2000), 439-440.
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1 Stim, R., Intellectual property: Patent, trade mark and copyright, (New York: West
Thomson, 2001), 192.

e Leaffer, M., Understanding copyright law, (New York: M. Bender, 1989), 303-304.

12 Dobbs, D. B., Remedies: Damages-equity-restitution, (Minnesota: West, 1973), 448.

1 Atlantic Monthly Co. v. Post Pub. co., 27 F.2d 556 (D. Mass. 1928) [Online], 24 April
2019. Available from https://law.justia.com/cases/federal/district-courts/F2/27/556/1550948/.

0 House Report Rep. No. 94-1476, 94th Cong., 2d, Sess, 143-44 (1976), at 161
[Online], 3 September 1976. Available from https://law.resource.org/pub/us/compendium
/ibr/clrev_94-1476.pdf.
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P17 US. Code § 504 (b) “...In establishing the infringer's profits, the copyright owner is
required to present proof only of the infringer's gross revenue, and the infringer is required to
prove his or her deductible expenses and the elements of profit attributable to factors other
than the copyrighted work.”

1 Leaffer, M., Understanding copyright law, 303.

" Alfred Bell & Co. v. Catalda Fine Arts, 86 F. Supp. 399 (S.D.N.Y. 1949) [Online], 24
April 2019. Available from https://\law.justia.com/cases/federal/district-courts/FSupp/86/399/
2354397/.

P17 US. Code § 504 (c) “Statutory Damages. — (1) Except as provided by clause (2) of
this subsection, the copyright owner may elect, at any time before final judgment is rendered, to
recover, instead of actual damages and profits, an award of statutory damages for all

»

infringements involved in the action....”.
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17 US. Code § 412 In any action under this title, other than an action brought for a
violation of the rights of the author under section 106A(a), an action for infringement of the
copyright of a work that has been preregistered under section 408(f) before the commencement
of the infringement and that has an effective date of registration not later than the earlier of 3
months after the first publication of the work or 1 month after the copyright owner has learned
of the infringement, or an action instituted under section 411(c), no award of statutory damages
or of attorney’s fees, as provided by sections 504 and 505, shall be made for—

(1) any infringement of copyright in an unpublished work commenced before
the effective date of its registration; or

(2) any infringement of copyright commenced after first publication of the work
and before the effective date of its registration, unless such registration is made within three
months after the first publication of the work.

17 US. Code § 505 - Remedies for infringement: Costs and attorney’s fees

In any civil action under this title, the court in its discretion may allow the recovery
of full costs by or against any party other than the United States or an officer thereof. Except as
otherwise provided by this title, the court may also award a reasonable attorney’s fee to the

prevailing party as part of the costs.
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" vy Silberstein V. Fox Entertainment Group, Inc., No. 16-55318 (9" Cir. 2018).
" 54 faading, Auans: faunmdeudeduna, (Nyenwa: UASTTY, 2543), 143.

17 US. Code § 412.
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v. Meirck, 712 F. 2d 112, 219 U.S.P.Q. 420 (7th Cir. 1983

fogin Auivesdnasindnlaazlindvansldlaudsiulunaiafetuiunainndunves

1o Joyce, C,, Leaffer, M., Jaszi, P., & Ochoa, T., Copyright law, 7" ed. (New York: Lexis
Nexis, 2006), 894.

o Chisman, D. S., & Jacobs, M. A., Understanding of intellectual property law, 247.

" Ibid, 248.

" Ibid.
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“ Ibid, 249.

" Ibid, 250.

1 Einhorn, M. A., Damages valuation in music copyright [Online], 18 May 2008.
Available from https://papers.ssrn.com/sol3/papers.cfm?abstract id=1611219.
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! Business Trends Analysts Inc. v. The Freedonia Group Inc., 887 F. 2d 399 12
U.S.P.Q. 2d1457 (2d Cir. 1988) [Online], 24 April 2019. Available from https://law.justia.com
/cases/federal/district-courts/FSupp/700/1213/1453087/.

1 Chisman, D. S., & Jacobs, M. A., Understanding of intellectual property law, 256.



118

2.2.2) Messuyuveassls

ngneldimualidaeivihilunisindurindeeensa
selglandlsthdunds mndnagliannsaihdudsiunule 4 vesmuieoindveensa
seldFanantuld maferddlisaesesiszandemeaneeasusgldilandidu s
At Andensiamiedsaudeumugar bilimlddefiazindsensmseld G
Suaazfigatemaldin alddedindnindeiutuiedouasdenudiusiusumuues
Audiindnlagaziindvansesndls’™
msfinganeimualidwesdavididevneiniiiio s

a L4

fgUdLILEUE AT IagTY goudeniNsigatadeneMiAnTuLALIves

Y
s

AvAvisios wapmniin1sigaiiudunsennvietguassamaczduliaudemdeland
L Lﬁ@klwﬁﬁEJﬂ%fmLLazﬁqa}ﬁﬁﬂm?amsiéfmmf\i"uaa maenvvzddisaeienenans
LazTIgazduam q fdnasaseunsesey dilingiaaey eareunelilandduiuns
#399 dnaen ayatydvdeienarsiifadeadanaals™
p819lsAn ‘mmﬁ’qLaa@”mw‘hazLﬁmaéu%w%flﬁﬁmga@iwawu

Faulsazidndadns f\i’%aa%éfaqﬁﬁuiﬁmaLﬁuﬁuﬂaﬁwaadwﬁmﬂﬁﬁmLiﬂﬂu%uﬁ’l
azdindvansiudusuauiile Wosiwun (Apportionment) d@usiglavesdagesnain
duseldilasuanmsiasianuduiidvandvesland wu lued Gaste v. Kaiserman,
863 F. 2d 1061, 1069, 9 U.S.P.Q. 2d 1300,1307 (2nd Cir.1988) ﬁﬂLaaiﬁiamqquizﬁuéLﬁa
wasvasnuiuausdvestandidunasiisendonde “Feelings” Tnesnasldidusonai
80% veATdnvoanatl AaTunsziemasinudou suiu Tandsnstanslesy
Adevneandiu 200% Mwdewindu maluafil Iiidadeuasnmdnd Siaeasilavafgo
dieusndrurilsle mndndngruiifivsnelunsfigad™

2.3) AdsEANNnNgvag (Statutory Damages)

1951 504 (c) (1) nuanedvansvesUssmaanizonsng fvun

<) s ] I

Tdudnsvedandludunazidensuandemamungrune tnedilanilidaninosiaonsu

vYa o a

ALdeveninan a naila 9 Ale neullazlifminnunlneeadudisiunaiarsanivug

Y

" Ibid, 257.
15

a

4 o a @ o = a _a =
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1% Chisman, D. S., & Jacobs, M. A., Understanding of intellectual property law, 258.
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% Ibid, 260.

" Derek Andrew v. Poof Apparel [Online], 24 April 2019. Available from
https://caselaw.findlaw.com/us-9th-circuit/1024776.html.

%17 U, Code § 504 (¢) “...in a sum of not less than $750 or more than $30,000 as the
court considers just.”

e Chisman, D. S., & Jacobs, M. A., Understanding of intellectual property law, 261.
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" Ibid, 262.

117 US. Code § 504 (c) “(3)@) In a case of infringement, it shall be a rebuttable
presumption that theinfringement was committed willfully for purposes of determining relief if
the violator, or a person acting in concertwith the violator, knowingly provided or knowingly
caused to be provided materially false contact information to adomain name registrar, domain
name registry, or other domain name registration authority in registering,maintaining, or renewing
a domain name used in connection with the infringement....”.

1oz Chisman, D. S., & Jacobs, M. A., Understanding of intellectual property law, 266.
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11951 97°% wiks The Copyright, Designs and Patents Act,
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'f Copyright, Designs and Patents Act 1988, Section 96 Infringement actionable by
copyright owner.

(1) An infringement of copyright is actionable by the copyright owner.

(2) In an action for infringement of copyright all such relief by way of damages,
injunctions, accounts or otherwise is available to the plaintiff as is available in respect of the
infringement of any other property right.

(3) This section has effect subject to the following provisions of this Chapter.

1o Copyright, Designs and Patents Act 1988, Section 97 Provisions as to damages in
infringement action.

(1) Where in an action for infringement of copyright it is shown that at the time
of the infringement the defendant did not know, and had no reason to believe, that copyright
subsisted in the work to which the action relates, the plaintiff is not entitled to damages against
him, but without prejudice to any other remedy.

(2) The court may in an action for infringement of copyright having regard to all
the circumstances, and in particular to—

(a) the flagrancy of the infringement, and
(b) any benefit accruing to the defendant by reason of the infringement,

award such additional damages as the justice of the case may require.
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10 Bainbride, D., Intellectual property, 129.
106 Bently, L., & Sherman, B., Intellectual property law, 1024.
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" Ibid, 1025.

* Ibid.

* Ibid.

o Cornish, W. R., Intellectual property: Patents, copyright, trade marks and allied
rights, 78.

m Bently, L., & Sherman, B., Intellectual property law, 1028.
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1151 101 wasu1ns 102 403 The Copyright, Designs and
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" Ibid.

" Ibid.

o Copyright, Designs and Patents Act 1988, Section101 Rights and remedies of exclusive
licensee.

(1) An exclusive licensee has, except against the copyright owner, the same rights and
remedies in respect of matters occurring after the grant of the licence as if the licence had been an
assignment.

(2) His rights and remedies are concurrent with those of the copyright owner; and
references in the relevant provisions of this Part to the copyright owner shall be construed
accordingly.

(3) In an action brought by an exclusive licensee by virtue of this section a defendant
may avail himself of any defence which would have been available to him if the action had been
brought by the copyright owner.

e Copyright, Designs and Patents Act 1988, Section102 Exercise of concurrent rights.

(1) Where an action for infringement of copyright brought by the copyright owner or
an exclusive licensee relates (wholly or partly) to an infringement in respect of which they have
concurrent rights of action, the copyright owner or, as the case may be, the exclusive licensee
may not, without the leave of the court, proceed with the action unless the other is either joined
as a plaintiff or added as a defendant.

(2) A copyright owner or exclusive licensee who is added as a defendant in pursuance
of subsection (1) is not liable for any costs in the action unless he takes part in the proceedings.

(3) The above provisions do not affect the granting of interlocutory relief on an

application by a copyright owner or exclusive licensee alone.
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(4) Where an action for infringement of copyright is brought which relates (wholly or
partly) to an infringement in respect of which the copyrisht owner and an exclusive licensee have
or had concurrent rights of action—

(a) the court shall in assessing damages take into account—

(ithe terms of the licence, and
(iDany pecuniary remedy already awarded or available to either
of them in respect of the infringement;

(b) no account of profits shall be directed if an award of damages has
been made, or an account of profits has been directed, in favour of the other of them in respect
of the infringement; and

(©) the court shall if an account of profits is directed apportion the
profits between them as the court considers just, subject to any agreement between them; and
these provisions apply whether or not the copyright owner and the exclusive licensee are both
parties to the action.

(5) The copyright owner shall notify any exclusive licensee having concurrent rights
before applying for an order under section 99 (order for delivery up) or exercising the right
conferred by section 100 (right of seizure); and the court may on the application of the licensee
make such order under section 99 or, as the case may be, prohibiting or permitting the exercise
by the copyright owner of the right conferred by section 100, as it thinks fit having regard to the

terms of the licence.
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* Section 97(1) of the Copyrights, Designs and Patents Act 1988.

1o Garnett, K., Rayner, J., & Davies, G., Copinger and Skone James on copyright volume
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1o UrhG§ 97 Right to require cessation of infringement and to damages:

(1) Any person who infringes copyright or any other right protected under this
Act may be required by the injured party to eliminate the infringement or, where there is a risk of
repeated infringement, may be required by the injured party to cease and desist. Entitlement to
prohibit the infringer from future infringement shall also exist where the risk of infringement exists
for the first time.

(2) Any person who intentionally or negligently performs such an act shall be
obliged to pay the injured party damages for the prejudice suffered as a result of the
infringement. When setting the damages any profit obtained by the infringer as a result of the
infringement of the right may also be taken into account. Entitlement to damages may also be
assessed on the basis of the amount the infringer would have had to pay in equitable
remuneration if the infringer had requested authorisation to use the right infringed. Authors,
writers of scientific editions (section 70), photographers (section 72) and performers (section 73)
may also demand monetary compensation for damage which is non-pecuniary in nature provided

and to the extent that this is equitable.
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1 Goldstein, P., International intellectual property: Cases and materials, (New York:
Foundation Press, 2001), 256.
19 Section 249 of German Civil Code, BGB:
Nature and extent of damages
(1) A person who is liable in damages must restore the position that would exist if the
circumstance obliging him to pay damages had not occurred.
(2) Where damages are payable for injury to a person or damage to a thing, the
obligee may demand the required monetary amount in lieu of restoration. When a thing is
damaged, the monetary amount required under sentence 1 only includes value-added tax if and

to the extent that it is actually incurred.
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" Section 252 of German Civil Code, BGB: Lost profits
The damage to be compensated for also comprises the lost profits. Those profits are
considered lost that in the normal course of events or in the special circumstances, particularly

due to the measures and precautions taken, could probably be expected.
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o8 Stewart, S. M., International copyright and neighbouring rights, 396.
1% Section 812 of German Civil Code, BGB: Claim for restitution
(1) A person who obtains something as a result of the performance of another person
or otherwise at his expense without legal grounds for doing so is under a duty to make restitution
to him. This duty also exists if the legal grounds later lapse or if the result intended to be achieved
by those efforts in accordance with the contents of the legal transaction does not occur.
(2) Performance also includes the acknowledgement of the existence or non-existence of

an obligation.
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e Section 687 of German Civil Code, BGB:

False agency without specific authorisation

(1) The provisions of sections 677 to 686 do not apply if a person conducts the
transaction of another person in the belief that it is his own.

(2) If a person treats the business of another person as his own although he knows
that he is not entitled to do so, then the principal can assert claims resulting from sections 677,
678, 681 and 682. If he asserts them, then he is under a duty to the voluntary agent under
section 684 (1).
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* Article 45 of TRIPs
Damages
(1) The judicial authorities shall have the authority to order the infringer to pay the
right holder damages adequate to compensate for the injury the right holder has suffered
because of an infringement of that person’s intellectual property right by an infringer who
knowingly, or with reasonable grounds to know, engaged in infringing activity.
> A RSO Records, Inc. v. Peri, 596 F. Supp. 849 (S.D.N.Y. 1984) wazAf Taylor v. Meirck,
712 F. 2d 112, 219 USP.Q. 420 (7" Cir. 1983).
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