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ABSTRACT

Protection of geographical indications in Thailand requires protection to its
renowned quality or characteristics of any kind that makes the product special and
different from other products. The reputation, quality, or characteristic is the result
of the geographical factors of origin, the local wisdom in the production of goods of
people in the origin community. These two factors are considered to be of the same
importance. There are so many products with the qualities or characteristics in
Thailand that are both registered as legal geographical indications and there is still
no legal protections such as Dan Kwian pottery, which is a product of local wisdom,
the art of Dan Kwian village, and linked to geographic factors.

When the qualities or characteristics of Dan Kwian pottery are taken into
consideration based on the Geographical Indications Protection Act, BE 2546 (2003),
Protection and Promotion of Wisdom Draft Act, BE ...., and Preservation and Protection
of Intangible Cultural Heritage Act BE 2559 (2016), it was found that it is able to obtain
the protection of the law from all three laws, the legal protection overlaps thus occurs.

However, the Protection and Promotion of Wisdom Draft Act, BE ....has not yet
become law. Additionally, Thailand has no law that can provide comprehensive
coverage of local wisdom. Thus, the production process of local wisdom pottery of Dan
Kwian village may be exploited particularly commercial exploitation without sharing any
benefits to Dan Kwian village.

Therefore, it is time for Thailand to implement legislation that can provide
comprehensive coverage of local wisdom to protect and preserve local wisdom and

the interests of the local wisdom community.

Keywords: Geographical Indication, Local Wisdom, Dan Kwian Pottery, Dan Kwian

Village
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3.1.1 ayd NI 3IaNAEN1TANATRMINEugnannssu (Paris Convention
for the Protection of Industrial Property of 1883)
audyaynseudadedunguunessninassinadvnenisaunsesmsngaunisdea
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1) wénnsUfTRBe9ALmA (National Treatment) aaide 2 (1)° Fsrimuals

yanavneuntidgAvesszaALiseudyyngiie aldfunsuiiRuaslduanuduases
TuniwdaugramnssuanizaAsuediaviniioniu lauefufunruduasesiaumnivessy
mathilssu Teeagliansesnauivewmunnniauivessgnidaulails’ Wy nmsvesu
ANUANATBRRdldIAT ALY vsetsiumungrEneifeatukiauAnelussveny

wazAuAveIsgnIAau 9 udu

" Article 1 (2) of The Protection of industrial property has as its object patents, utility
models, industrial designs, trademarks, service marks, trade names, indications of source or
appellations of origin, and the repression of unfair competition.

? Article 2 (1) of The Nationals of any country of the Union shall, as regards the
protection of industrial property, enjoy in all the other countries of the Union the advantages
that their respective laws now grant, or may hereafter grant, to nationals; all without prejudice to
the rights specially provided for by this Convention. Consequently, they shall have the same
protection as the latter, and the same legal remedy against any infringement of their rights,
provided that the conditions and formalities imposed upon nationals are complied with.

? nsnqual mrsward wazduns asughlsng, ﬁeﬂe%’megﬁmam‘ ninddumealygyuazans

YUY, (NTUNN: UASTTY, 2556), 61.
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2) ﬁé’ﬂmﬂﬁaw%ﬁf\]ma%’ummﬁjmimﬂ'au (Right of Priority) anude 4 &4
AvualviEitavvesunnuduasoduninddumagramnssudldvesumnuduasedliluss
mAwtslauimduda ansoflazvesuanuduasesduningiunsenamnssuieatuiiily
Useianiadu q 168N wiagdewihnisveuanuduasesmelusseznaniingrneimualy’

3) wdnAuLduBasevesdns (Independence of Right) anude 4 bis® &4
fualEnseng 4 lunmsliauduasesudnindaugnamnssuiioanlaegnAuas Sty
agflarundudaszainiu faudhndunslianuduasesudafoaiuiam Weunsiuses
§1unvesulnvesusiazseima lunsfinnsannsadeulazadiuniseannganetfgaiy
niwgaunsgramnssululssmaveny’

o

UBNANVANNTAUTINIAULAT DUy Tadaivuavannsiangdmiu
7

msAuAsesdstsngiamansilute 10 (1) Bsdmualilunstinisldda@unasiuialag

Lugnsisaivdudlideadunisldlummsmselumedouiony Thundydg@lude 9

* Foadeau.

> Article 4 bis (1) of The Patents applied for in the various countries of the Union by
nationals of countries of the Union shall be independent of patents obtained for the same
invention in other countries, whether members of the Union or not.

(2) The foregoing provision is to be understood in an unrestricted sense, in particular, in
the sense that patents applied for during the period of priority are independent, both as regards
the grounds for nullity and forfeiture, and as regards their normal duration.

(3) The provision shall apply to all patents existing at the time when it comes into effect.

(4) Similarly, it shall apply, in the case of the accession of new countries, to patents in
existence on either side at the time of accession.

(5) Patents obtained with the benefit of priority shall, in the various countries of the
Union, have a duration equal to that which they would have, had they been applied for or
granted without the benefit of priority.

* $nsngual mrswatl uazuns Asuglsng, ﬁleﬂeﬁmegﬁmam‘ ninddumealygyuazans
YUY, 61.

" Article 10 (1) of The provisions of the preceding Article shall apply in cases of direct or
indirect use of a false indication of the source of the goods or the identity of the producer,

manufacturer, or merchant.
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® Article 9 (1) of The All goods unlawfully bearing a trademark or trade name shall be
seized on importation into those countries of the Union where such mark or trade name is
entitled to legal protection.

(2) Seizure shall likewise be effected in the country where the unlawful affixation
occurred or in the country into which the goods were imported.

(3) Seizure shall take place at the request of the public prosecutor, or any other
competent authority, or any interested party, whether a natural person or a legal entity, in
conformity with the domestic legislation of each country.

(4) The authorities shall not be bound to effect seizure of goods in transit.

(5) If the legislation of a country does not permit seizure on importation, seizure shall be
replaced by prohibition of importation or by seizure inside the country.

(6) If the legislation of a country permits neither seizure on importation nor prohibition of
importation nor seizure inside the country, then, until such time as the legislation is modified
accordingly, these measures shall be replaced by the actions and remedies available in such
cases to nationals under the law of such country.

’ Article 10 (2) of The Any producer, manufacturer, or merchant, whether a natural
person or a legal entity, engaged in the production or manufacture of or trade in such goods and
established either in the locality falsely indicated as the source, or in the region where such
locality is situated, or in the country falsely indicated, or in the country where the false indication
of source is used, shall in any case be deemed an interested party.

* $nsnqual msnatl uazliugs LeswgAlsnd, ﬁaﬂaﬁmegﬁmam% ninddumealygyuasans

YUY, 61-62.
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1) n1snseiile q AifidnuursuneliiAnauduaurafaiedtuaoy
UsENoUN1SaUAIQAaIINTIN YiS0RANISTNIRIvEURIARUINIaNITA
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" Article 10 bis (1) of The countries of the Union are bound to assure to nationals of
such countries effective protection against unfair competition.

(2) Any act of competition contrary to honest practices in industrial or commercial
matters constitutes an act of unfair competition.

(3) The following in particular shall be prohibited:

(i) all acts of such a nature as to create confusion by any means whatever with
the establishment, the goods, or the industrial or commercial activities, of a competitor;

(i) false allegations in the course of trade of such a nature as to discredit the
establishment, the goods, or the industrial or commercial activities, of a competitor;

(i) indications or allegations the use of which in the course of trade is liable to
mislead the public as to the nature, the manufacturing process, the characteristics, the suitability
for their purpose, or the quantity, of the goods.

* gty inwAsnussns, malanuduasasiaidmegfisnans: fnvulEsuifisusnnanisas
ngusnglveiuanamglsy Gnendinus dimansunidudn dudieinetds uwningdegsnadadng,

2551), 52.
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3.1.2 Anuanasnsanedaiiansiudsnsldiadawmnsundeiiialaglignias
W%aﬁtﬂunﬂiwaanaﬁﬂﬁuauﬁﬂ (Madrid Agreement for the Repression of False or
Deceptive Indications of Source on Goods of 1891)
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" Article 1 (1) of The All goods bearing a false or deceptive indication by which one of
the countries to which this Agreement applies, or a place situated therein, is directly or indirectly
indicated as being the country or place of origin shall be seized on importation into any of the
said countries.

* Article 3 bis of The countries to which this Agreement applies also undertake to
prohibit the use, in connection with the sale or display or offering for sale of any goods, of all
indications in the nature of publicity capable of deceiving the public as to the source of the
goods, and appearing on signs, advertisements, invoices, wine lists, business letters or papers, or

any other commercial communication.
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3.1.3 AYUANSINTIRAUIUTIAIUNTANATDUATIINUIBUNEINTALBLNITAN
N2ilsUsTNINUsEINA (Lisbon Agreement for the Protection of Appellations of
Origin and their International Registration of 1958)
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" Article 2 (1) In this Agreement, "appellation of origin" means the
geographical denomination of a country, region, or locality, which serves to designate a product
originating therein, the quality or characteristics of which are due exclusively or essentially to the
geographical environment, including natural and human factors.

* petu invAsnusna, mslianuduasesiaidimegiiaans: Anvuusuifisusinsnisan
ngusnglveiuanamelsy, 73.

' Article 1 (2) of The They undertake to protect on their territories, in accordance with
the terms of this Agreement, the appellations of origin of products of the other countries of the
Special Union, recognized and protected as such in the country of origin and registered at the
International Bureau of Intellectual Property (hereinafter designated as "the International Bureau"
or "the Bureau") referred to in the Convention establishing the World Intellectual Property

Organization (hereinafter designated as "the Organization").
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3.1.4 anuanasidaeansluniwddumtygifeaiunisé (Agreement on
Trade Related Aspects of Intellectual Property Rights: TRIPs)
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* $nsnqual msnay uazduys LesvgAlsn, ?ieﬂe%magﬁmam% ninddumelygyiuasans
YUYY, 66.

¥ Article 2 (1) In respect of Parts Il, lll and IV of this Agreement, Members shall comply
with Articles 1 through 12, and Article 19, of the Paris Convention (1967).

# Article 3 (1) of The Each Member shall accord to the nationals of other Members
treatment no less favourable than that it accords to its own nationals with regard to the
protection of intellectual property, subject to the exceptions already provided in, respectively,
the Paris Convention (1967), the Berne Convention (1971), the Rome Convention or the Treaty on
Intellectual Property in Respect of Integrated Circuits. In respect of performers, producers of
phonograms and broadcasting organizations, this obligation only applies in respect of the rights
provided under this Agreement. Any Member availing itself of the possibilities provided in
Article 6 of the Berne Convention (1971) or paragraph 1(b) of Article 16 of the Rome Convention

shall make a notification as foreseen in those provisions to the Council for TRIPS.
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" Article 4 With regard to the protection of intellectual property, any advantage, favour,
privilege or immunity granted by a Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members. Exempted
from this obligation are any advantage, favour, privilege or immunity accorded by a Member.

% Article 22 (1) of The Geographical indications are, for the purposes of this Agreement,
indications which identify a good as originating in the territory of a Member, or a region or locality
in that territory, where a given quality, reputation or other characteristic of the good is essentially
attributable to its geographical origin.

# $nsnqual msnatl uaztuys esugAlsnd, ﬁeﬁe%megﬁmam% ninddumalygyuazans

YUBY, 67-70.
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\Juss33 (Unfair Competition) AUDY
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# Article 22 (2) In respect of geographical indications, Members shall provide the legal
means for interested parties to prevent:

(a) the use of any means in the designation or presentation of a good that
indicates or suggests that the good in question originates in a geographical area other than the
true place of origin in a manner which misleads the public as to the geographical origin of the
good.

% Article 22 (3) A Member shall, ex officio if its legislation so permits or at the request of
an interested party, refuse or invalidate the registration of a trademark which contains or consists
of a geographical indication with respect to goods not originating in the territory indicated, if use
of the indication in the trademark for such goods in that Member is of such a nature as to
mislead the public as to the true place of origin.

% Article 22 (2) (b) Any use which constitutes an act of unfair competition within the

meaning of Article 10bis of the Paris Convention (1967).
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?" Article 22 (4) of The Protection under paragraphs 1, 2 and 3 shall be applicable against
a geographical indication which, although literally true as to the territory, region or locality in
which the goods originate, falsely represents to the public that the goods originate in another
territory.
* Fnsnqual Asway wartugs wsugAlsed ﬁaﬁe%magﬁmam% ninddumealygyuazans
YUYY, 76-80.
? Article 24 (5) Where a trademark has been applied for or registered in good faith, or
where rights to a trademark have been acquired through use in good faith either:
(a) before the date of application of these provisions in that Member as defined
in Part VI; or
(b) before the geographical indication is protected in its country of origin;
measures adopted to implement this Section shall not prejudice eligibility for or the validity of
the registration of a trademark, or the right to use a trademark, on the basis that such a

trademark is identical with, or similar to, a geographical indication.
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* Article 24 (6) of The Nothing in this Section shall require a Member to apply its
provisions in respect of a geographical indication of any other Member with respect to goods or
services for which the relevant indication is identical with the term customary in common
language as the common name for such goods or services in the territory of that
Member. Nothing in this Section shall require a Member to apply its provisions in respect of a
geographical indication of any other Member with respect to products of the vine for which the
relevant indication is identical with the customary name of a grape variety existing in the territory
of that Member as of the date of entry into force of the WTO Agreement.

> Article 24 (8) of The provisions of this Section shall in no way prejudice the right of any
person to use, in the course of trade, that person’s name or the name of that person’s
predecessor in business, except where such name is used in such a manner as to mislead the

public.



59

3.4) Asismnaglianansililasuanuiuasedulszmaniu
unaariin

a | eY 32 o Yo o a 1
ANNANAIWIUATD 24 (9)™ Anualisgn1AwsALanaanIUdLId

ftusnsdifedlimudunsoauianisinenieansidsnuue WWuiwdmegimansalails
suemuueseslulssmafifuuvdsinba viedsdmegimansfiauduesedulsune
widsudnldAugaands viodssinegimansdulifinsliudalusamaiiduumas
ALie 1y ?MﬁmmﬁmamﬂmnmsLﬂu%amﬁmm%uﬁﬂuﬂiszﬂﬁL{‘JuLmédﬁ']Lﬁmsum
Avsinanimanstu suiilifuananudunsosmunginevessamadng 1 nadivuil
yilvsemedu q Mdunawinrusnawiudhidanudiduiiasdodinnuduaseaunds
Uedvnagfieanstu sy
wihildnisfuasedelsineniaanimunuenasideanslunindaumns
Poyafiiieatunisdn wieanunnasvUddu Wunsivuamdninasiveualfoshans

A

Wesnnduiiswnsspiuduifiussimanifwisaunnasiazdeddinmiuduaseddagly

| a = M Y o A (% 1 [ ~S = 1 a % wa
dudu o nllatygalilunnunnasiinanlmdutesnislureswsazUsswmeanaz Uy
NANLAIITULDIIUAMULALIZANVDIUTENATIY 9

a %

3.2 M3AuATaaATRslUANNIALINIBUmUNgsne iUy D

[ )

[ <

3.2.1 AMENTINNNTIENINNSFUIATIAENTANATINSNE Fum el niwens
wugnssu giidayqniiesdiu wazAaUTausTsINUTY (Intergovernmental Committee
on Intellectual Property and Genetic Resources Traditional Knowledge and
Folklore: IGC)

dlownasdnsnsngaunisiaanlan (World Intellectual Property Organization)
vi3o WIPO l#indinnuznssunisssninadguiaindhonisfuasesmindaumaiygn ninens
WugNIsy Qﬁ{]igig']ﬁm5mmz?ﬁaﬂ5’wmamﬁuﬁ’m 13 IGC Tulud a.f. 2000 vitesduni
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* Article 24 (9) There shall be no obligation under this Agreement to protect
geographical indications which are not or cease to be protected in their country of origin, or

which have fallen into disuse in that country.
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* Article 1.1 For the purposes of this instrument, “traditional knowledge” [refers tol/
[includes])/ [means] know-how, skills, innovations, practices, teachings and learnings of [indigenous
[peoples] and [local communities]l/ [or a state or states] that are dynamic and evolving, and that
are intergenerational/ and that are passed on from generation to generation, and which may subsist
in codified, oral or other forms.

* Article 1.3 of The Protection of Traditional Knowledge: Draft Articles Rev.2.

*" Article 2.1 of The Beneficiaries of protection are indigenous [peoples] and local
communities [and nations] [who hold, maintain, use and/[or] develop] the [secret] [protected]
traditional knowledge as defined in Article 1/1.3, [or any other national entity defined by national
law].

* Article 2.2 of The Protection of Traditional Knowledge: Draft Articles Rev.2.

* Article 3 of The Protection of Traditional Knowledge: Draft Articles Rev.2.
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“ Article 4 of The Protection of Traditional Knowledge: Draft Articles Rev.2.
* Article 5 of The Protection of Traditional Knowledge: Draft Articles Rev.2.
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> Article 2 (2) The “intangible cultural heritage”, as defined in paragraph 1 above, is
manifested inter alia in the following domains:

(a) oral traditions and expressions, including language as a vehicle of the intangible
cultural heritage;

(b) performing arts;

(0) social practices, rituals and festive events;

(d) knowledge and practices concerning nature and the universe;

(e) traditional craftsmanship.
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> Article 2 (3) of The “Safeguarding” means measures aimed at ensuring the viability
of the intangible cultural heritage, including the identification, documentation, research,
preservation, protection, promotion, enhancement, transmission, particularly through formal
and non-formal education, as well as the revitalization of the various aspects of such heritage.

°" Article 11 of The Each State Party shall:

(a) take the necessary measures to ensure the safeguarding of the intangible cultural
heritage present in its territory;

(b) among the safeguarding measures referred to in Article 2, paragraph 3, identify and
define the various elements of the intangible cultural heritage present in its territory, with the
participation of communities, groups and relevant non-governmental organizations.

* Article 12 (1) To ensure identification with a view to safeguarding, each State Party
shall draw up, in a manner geared to its own situation, one or more inventories of the intangible
cultural heritage present in its territory. These inventories shall be regularly updated.

> Article 13 of The Convention for the Safeguarding of the Intangible Cultural Heritage.
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 Article 15 Within the framework of its safeguarding activities of the intangible cultural
heritage, each State Party shall endeavour to ensure the widest possible participation of
communities, groups and, where appropriate, individuals that create, maintain and transmit such

heritage, and to involve them actively in its management.
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