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ABSTRACT

This independent study is intended to explore Thailand’s legal measures for
controlling and solving problems about FRAND/ RAND licensing agreements to be
find the right approach which determine a solution to solve the problem, by making
a comparison with the legal measures about FRAND/ RAND licensing agreements
adopted in the United States of America and Europe Germany.

With regards to the result of the study and analysis, the Author has found
that compulsory the standard-essential patent (SEP) licensing, the holder must under
the FRAND/ RAND agreement is an illegal practice, it caused two problems about
antitrust law and available remedies. In case of United States of America and Europe
Germany have legal measures for controlling and solving problems about FRAND/
RAND licensing agreements, but Thailand’s not have about this, Accordingly this the
study will recommendations to be balancing the rights of the holder of standard-
essential patent and public interests.

In conclusion, this study proposes three recommendations: 1) Shall reform
and rebuild the status of office of competition commission to an independence
organization. And should be also taken into consideration about intellectual property
rights factor of abuses its dominant position. By office of competition commission
should announced antitrust guideline. 2) Seeking an injunction on essential patents
should be also taken into consideration about balancing the rights of the holder of
standard-essential patent and public interests. 3) Determine the proper royalty base
when calculating royalties based on the component of the value that each patented

and non-patented component contributes to the end product.

Keywords: Patent, Licensing Agreements, FRAND/ RAND, Standard-essential Patent
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pssansURsludlddansinsnelulszwmalarsoli wazazdadudonnasudnsal iagann

a o

1 dnsngual AITNAL, ngwmﬂiijwﬂimﬂdﬁﬁwawawé An3UNT uaIATDIVNNENTAN,
347-348.

. Mescher, R. M., “Patent law: Best mode disclosure-genetic engineerings get their trade
secret and their patent too? - Amgen, Inc. V. Chugai Pharmaceutical Co., 927 F.2d. 1200 (Fer.Cir.),
Cert. Denied, 112 S.Ct. 169 (Interim Ed.1991)”, University of Dayton Law Review, 177(1992): 180.
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Mnidesandmudeuluduasesasdodduanions ssdenuiRnedudvianiumas
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1) Tonnawsud Wlarmwuatauiangnazdedulddnsaudnsinsly lag
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dauszduidedadunanesiueen wanvindennamiudusesliniugasfidavesUszine
aundninazdmuslvinsldavsdaslusemaiumanavesnstduldavduioli duile
finsandszneuinguszasdvestonnamiudisesnslriinisienenmaluladdilsisuns
Auases uaznsliavsdasluvssmamduisnisdenenmaluladidnis Uszmaandniena
muualinisldansdnslulssmadumanavasnistduldansle

2) ilemvestennasvisudludniiieafunsiuidenufoisewinedudng
wanlulsemanaziiidhanisUssmaegluunitihedsive Sudnsnsls (Patentable
Subject Matter) wanyirfonnasvizUddioamslifunsasinidasunauiainiaouvaass
winfleutu dfudleduasesednavinfisuiuud udaedsiuldavsmemanaladuauas
Fupouliiieatosiu

3) iledennawiudluduiifenfumehudonufdhoglumam 27 &
Hundnyhlu uidvisvesussmaandnlunsteduldansnudvidasesluinm 31 10y
fosniu dsedutounams warldtdulfndondniludsiu nmetduldavidy
1nssTiEsEdvBnwislunisdievenmelulad wasauaus IR IIATEsMTANE RS
Ussimmavigeusnilinstsiuldidvdiiloussmdamnsynuiadeudiann uaziduiii

dunadunnsnisasnanlifinansenusionisaunifidevesniagsiangnusdulddnsusagig

n daudszmelngdeenaldnsdadulddnsisiemuaudunagnuiavesdivesnalulad
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(3) Waknssdnzlanszinisiiugwnnavenuy lagnisldanunnamisdingsy

2°

ale
nseugnbiyaraduliusslevdnnmalulagluguvesdyaougymlilidns visely

[ 1 a A N [y J LY I a a I

e aevenwaluladinolaniUdsuiuainaulnuludnwazuesa1d@ns (Royalty) 1u

sUuUbasuANLTauagansviaty warlunatensahanvaanalulagazmnuaaululy

e

[

doyalaeiidmuneiioneunnniinvenull nIoLNedAANITLITuAls Fetennadly

A

anwaurilenvhlalunaieguuuy dail

1) M3anasdiaduIudui g Sue g nlildansludnsinsviegiunis

1% [}
A aa

fneVEnITHARDENI UMY TiSepnRs RN UiTays e EuAT ieShwduutinainves
[Wveunalulad

2) msanadligSueugnlnldavsluvsinmsedsunisatenennandum
wazsmheldneludssmainguy Fudseen eshwnaasslsemeveaiveanalulad
(Export Restriction)

O 4

3) msanasivngsueugalildansludnsinsviegunisaeneainu
weluladliftu vieiiussaviamanndatunimaluladiuisunsdenenly f¥uayae
Tl davsluavsdnsieliunsienenazdesidvsuniivesnaluladiialdinaluladi
fiannduiuusfssdifealnglsifidmeuuny (Grant-Back Clause)

4) nsanadlvigSueygmlildavsluavsinsvsedsunisaeneamalulad
doswousumalulagduluse Tudnuaznsaevenmaluladving nlvgSueyyrlilans
Tuavsinsvsessunsmenendessonsumaluladilidndunasdeadoaliinegaiu
auns (Tying Clause) Fomnadludnunzdidtonnuesludstonnadiisueya el davsly
Avstnsutediumsmevenastoiniode infesing gunsal wietmgAvainidives
welulaBudifiesdifer Fudornyanaduy

5) msanadbigsueugywnlildavsluanstnmsedSunisatenendesdiming
dudiinanlagldmaluladisunsoygalildavdviesunsaeveslusmailidves
waluladimun dWetlostufiliiAnnisutadunisdugai (Price-Fixing Clause)™®
(a) nsldansmuansTastnefiveuiuy Patent Troll @4 Patent Troll mungfis yana

= A v A& W a ao X A a awv ] = a a v oA v
sausInilugmsadnsinstedeansunslilaeldfianunazndnduamseldusslonily

16 o oA s a scou & aw ' P
dYnY 5@]14‘118?”]?1 LLﬁzQiNmmmmwuﬁq, i'\EN'mn’IS'Jﬁ]Eﬂﬂix‘ims{]iuummimﬂwaﬂmﬂuiaﬂ

meldeudyyridieanunainaieniedanim, 21-26.
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ansUnsluegsiamily windudsduldanslaemsleititensesiuanuanadursousenau

Inee197118N3azlndnsUnIUenY FangRAnssuues Patent Troll ddnazintululszma

2 o

o a A & o o =17
ﬁ%ﬁﬁ@LNiﬂq LLa%‘UﬁgLV]ﬁ‘WLUUNU']@']UU'JWﬂﬁi@JLLa%L‘WﬂI‘lﬂ;aﬁJ

Y
17
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o
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Ansunslaefiveu ¥997193UNNNSNTEYINSINa1Ile 2 35 Ao n1sviaunnaufeiu

a a o

A aw v ° i ) ~ 18
ANSURTIULUINTE WALANSYINIANUANALNINUANTURT LULLIAN
2.2.2.1 MsivennauiediuansunsiunuiInig (Horizontal
Arrangements)
nsidennaufgfuansUnsluiuinde maneda n1svintennassenine
a a o =l 1 5 dy ¥ a a o 1 :’/ I 3 a
N3eanTUnsansevionintiuiuly Inegvsadnsinsmaivenavsilugusenaugsialy

ganuvnaReIiuvsosseusiuils meldanuanasiv vsdvsinsimunduseunagl
AnsaEnSUnTseduidnsldusslevilunsussavgnauliansunsey laenisuaniUdeuiunis

'
a

nuazilavslvassdniinsvesinssdnsinsmeiuluinuedesiinesoduiu mnunna

LY

y Ave « o A Ya a o ] [T . = I Ay
Laﬁuu37\]ﬂﬂu1uu7ll ﬂ']ii')mm')LWEﬂ‘UaV]ﬁUmii'ﬁllﬂu (Patent PooUng) ‘Wﬁ@@q"\]LUUﬂﬁmwa

Y

a Y

N3 @nSURnsTenilavhdyareugnlignsdnsinsdnseniladdaniinsvewmu uavlu

[

YuzLReIUMI@vEURsBnseniany Aagvidyareyaalildanstasvesvndunisneu

o U d’ld ! . .
unu MsviAuanasluanwaeisenin Cross-Licensing

=

wenvndnInudneliltdnsiniTiuiu Sunsanlymteiininiienaas

% =

Wldnrsilesiesad InsannzlunsdindnsdnssunildlaUanunslduselovdludnsdnsgn
[ = . 1 [l < = V1 % A Va a v 1 [ =
dunils (Blocking Patent) wsingnlsfinnu fauwidnnissindiiielildansdnssiuiuasd
Usgleyinateusensnanan n1sswdiludnunzilonavsneliianaideniaasugna
lnglamgaanisudedun1anisin NeiliesnnsianunnaaTINdIiuvenssd@nsinsay
IgIUIINTHNUVIATRIENTENTURSINNINAY wazaralnlenalEuseneugsianisius

WNAREAUAINNTAMMUASIANEUAININDWADLED AZYINNISAIUUALLEUIENISINVUNLEUAN

17 o a o ¢ YY) a o a 1% Y a
JUNL wasTuns, n1susruleansunslaediveu: Anwinsal Patent Troll (NMSAUAINDESY
URransumUngin InInerqensamm, 2554), 38.

18 o ¢ ¢ a aw a a A ¢ o A
INTNE WY ATINY, ﬂ{]"]ﬂll']ﬂﬁﬁ/lﬁllﬁi: LLU"Jﬂ'J']ﬁJﬂﬂLLaZ‘UVI'JLﬂﬁW%ﬁ, WUNAIIN 3 (ﬂi;ﬂL‘V]‘W“’I:

URTITU, 2556), 349.
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LazAuvsyansi esnninaluladduiualivaznszgndognelinsaseunsesvos
U5¥NaUgINANINGULAET

winsiinismuduitelildavstnsutunelmAnfinofuasnaidelumis
\swgRaumnUszmadamenewiirldnalimangmnesinsmuaunissiuiivegngs
avsdnsaznelmAnnanseuluniau ualuvamiderfufdaaiunssudiduyssTow]
fio2ensgIRa fetiy sunguanedestunisynauiaesansgenimiiiendt Anti-Trust Law
msssielildavEdasandu lifeindunsnssiifveusengmnelunnnsdl Tagema
Tild “wdnandewsuasia” (Principle of Rule of Reason) iutnauilunisiiansand n1s
Anusnasdnuaglnaziinansenusion1suIatunanisn Melanguuneaaingnd N3
sashssvhelvsaanitaasseudengrane finisvhanunnasiuiiagUsyasdiiveu
s99ILT LeswiuyhnsAnduAdellsndanaluladsuiuasiy (Standard Oil Co.
(Indiana) v. United States, 283 U.S. 235 (1931); Cutter Labs., Inc. v. Lyophile-Cryochem
Corp., 179 F.2d 80 (9th Cir. 1949))

[
U v A

ae13lsnd Mnauanadlilddvsunssauiutuiinaviliinnisynuianig

A15A PUAISATMUAANUANAILUITUAAIAAUANSE IR visadinavinlinann

U g7

duangnaseuilagddyyr Uanulanaverusenaunisgsnasngdy AliAnuanasiandt?
Judanfveumenguue lumd United States v. Singer Mfe. Co., (374 U.S. 174 (1963))
Aagsansgosniadndudn aAnuanassudieldansinssiuiunvinvusening

Usennandnsluinluansgensn wazudenluglsudnnuauuiem umiunnasiiing

'
a0

Judhgnainansgewsn waziluanunnasiififvusuuslunain

Y 93 Y

Junsiatuliliuiem
N3AlUsENINAFY NIYIANUANIRINATIRIRBIINATLNY MUY
nsThenuananieafuarsUnsluswanhdnvartiduasiesiuny 4
81(1)" vesaSdyannglanduieaiu lasmzdmaiinmsmuanisutsiunainnisén
Wludygse ﬁaiﬁaamﬂmqu‘liﬂﬁ?uﬁLi’]mmwiamifzﬁLa'%iwdwa%’gmﬁsummmw

glsU 9e13lsMA maglsy (European Court of Justice) laagidadalidnnssusuielild

" Article 81(1) The following shall be prohibited as incompatible with the internal
market: all agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have as their

object or effect the prevention, restriction or distortion of competition within the internal market.
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avdUnssiuiu enssiinaldldulilneanysaliasvousengunenudesniiude 81(3)

YoauSAya1ngelsy avnanuanasduinailviinauA T anemansuag
wialulad wu Tuad (Philips/Matsushita-Dzb, OJ [1991]c220/2, [1991] 2 CMLR 905) fsiiu
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gInanIsAuazsasyuuAsygialaesy ludwidunaidennunnaddudnuazlazains

grunananbitiugdaa uazazvenednsinnuinvesEnsdvsinsauiuasseiuwazvauin
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o a

Inguanelvignnald sueravienudemeliunanssasu lnsamsiadaansudid

A

mefunseynsiasuatululunieitivey

2.2.2.2 M3dennaunelnuansunsluwuidn (Vertical Arrangements)

a a s v a

wiinssdvsUnsasidnsiavinnilen1susedivg dnsednsinseraasiden
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Maglivinnslausslevdlunisusshvguesmuies wisnavidygreyaaiiyanaduldy
Usgleviannsuseivguuun negnsednsinsasseniuasssudeunisldans
(Royalty) lunmsmauunu nsfignsadnsinslivsyasdasiennisussivgluldusslen
Ingauastueraiaduanamvsmalsusens nsdienalumszdnsd@vsinsuiaueauyuy
NINGNIINSHENFUA TBLHBINENTIEVTURSHRINTINNIHERAUATRNI Mg LY
a 4’1} d‘ 1 :.J/ d[ o d‘ U a a o [ a’ljd‘ 1 [~ o
WEUNNUYINTY F9n15vinAnuanaanenuansunsiuanyuet 1o dun1svinaunnag
Tuuwndn Wesannluldianunnasseninemsednsinsaeiu
o o Ya a gj I3 Ya A v fa

nsvihdeeugelrlddnsiueadunmsesugslilddnslunsndaunia
Yayuseinnlanls 52091987505 808N 1AIDIMLNENNTAT LATANLAUNNAITAT 130
anvanuniseygynlilddvdnaneUssiaveugiuly anuanaseugalilddnsudazseas
fanszdhAyuareazdeaniauwnnuandaiuluiuediunisnsadesedudyyr nsi
Anunnaseuanlilddvsesdulssleninendiuazinatsfuseninisgstaalesenis
nafe Mlrinistdusslevdluwmaluladlsogruiundsdaunalminnisudntasnis
Pthedualunaniimsadnsiasliddnenmiganeiagidiludiuns wasdsan

Aldarelunsivenazinudnie uwiognelsia nsvirdayaeugnlildansionaneliie

% Article 81(3) The provisions of paragraph 1 may, however, be declared inapplicable in
the case

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices.
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2.2.3 nrngauAunsigansunsineiveu

ﬁw%maﬁﬁué’uﬁ%ﬁwLmsﬂLLGszU@umﬂ%’?m%luw%’Wé?mmq{]zyiyﬂlﬁﬁ?u PN
19’1’%%ﬂWiaam%’Umﬂmmmnaﬁwdwﬂizmm‘?iLﬁwﬁmﬁumqaﬁmmaw%’wéﬁumﬁ]@ﬁyﬂ WU
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91w vide Wimadfinoeudvstnsfilifiniglénu venininglidennanmiud ngmne
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Julumamdninawinazieulafifivunsiy TRIPs Agreement, Art 7, 8, 30 uay 31
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wanninnuanamsudndilieausudvssureusssuresignianasldunnisivanzay
dl' LY 16 Yal [ Y o av o’ a ! Y a o w a
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A3faNa TRIPs Agreement, Art 40 lugianguanedngdnsieaniiuinsnisunedsiinauny
Talvsinslaansunsluluneiifiveu wu aesnisUsaule@ns (Compulsory Licensing) n1s
lgansdnslnesy (Government Use) nssuaudnsdng (Forfeiture) n1sUadulindinsan
netDeudyayroyayniildansdedmiineiuuessy (Compulsory Registration of Licensing
Agreement) ¥3eMNNMNEENITRLIEN MavzlilSumNEVEIuAvMSEnEdns dmnn
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nguanedesiunisunuin Wulumuwwaeniiangldssuuiasugiauuues
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*! bid, 350-355.
% |bid, 363.
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15 (enfinus DAEnsunIUugAn WINeaewlTniale, 2553), 63-64.
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2.3 anwluifeafudyareunnlildansludnsdasuuu FRAND/ RAND

v 3 v

[

doyaougnbildanivnsegrandusssy auvmauna uazlidenUjun (Fair,
Reasonable, and Non-Discriminatoryn3e FRAND/ RAND) tJudeyeyroyeayslildans
ﬂszmwﬁﬁgﬂfﬁ’mumsﬁumﬂmaﬁmﬁaLLa%’UﬁmaULﬁlmﬁ’ummgm (Standard-Setting
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H.264, 3G, LTE, WiMAX 1Tusf
2) 11m357U 1SO (The International Standards Organization) ISO \JussAnsiaIL
WNTFIEINALUTBBINITFRANTURYAARLNIMES FaUTEIMAAINENNINNIT 130 Useine
@ =~ | ] a vy S v . 4 A4 9 =
lanfiyeagaanglunisduasuliinsgivaina ddbimiesslusesiiertumaluladuas
Nsdeans widaauluian1san nsmdied wazndndueidy o amsunisiaunguiuy

171135714 OSI Model (Open Systems Interconnection Model) %QL@%AEULLUU%&

Z Ragavan, S., Murphy, B., & Davé, R., “Frand v. compulsory licensing: The lesser of the

two evils”, Duke Law & Technology, 14(May 2015): 87-88.
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37.
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! Frohlich, M., Availability of injunctive relief for FRAND-committed standard

essential patents in AIPPI Special Committee on Patents and Standards. March 2014, 23-25.
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’ Ericsson, Inc. v. D-Link Sys., Inc., No. 13-1625 (Fed. Cir. 2014).
’ Wong-Ervin, K. W., Standard-essential patents: The international landscape, federal
trade commission [Online], 1 March 2016b. Available from https://www.ftc.gov/system/files/

attachments/key-speeches-presentations/standard-essential_patents the_intl_landscape.pdf.
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. Chicago-Kent College of Law at Illinois Tech, EBay Inc. v. MercExchange, L.L.C.
[Online], 15 June 2016. Available from https://www.oyez.org/cases/2005/05-130.

35 U.S.C. § 283 The several courts having jurisdiction of cases under this title may
grant injunctions in accordance with the principles of equity to prevent the violation of any right
secured by patent, on such terms as the court deems reasonable.

1 Ragavan, S., Murphy, B., & Davé, R., “Frand v. compulsory licensing: The lesser of the

two evils”, Duke Law & Technology, 14(May 2015): 95.
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" Under Section 337, the US can investigate whether imported goods infringe US
intellectual property rights and can exclude them from entry into the US. In 1989, a GATT panel
found that important aspects of Section 337 violated national treatment obligations. Section 337
was partially amended in 1994. EC considers that the procedures and remedies under Section
337 are still substantially different from internal procedures concerning domestic goods and
discriminate against European industries and goods.

' Michael, F., Availability of injunctive relief for FRAND-committed standard

essential patents, 23-25.
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finnw Robart assUsznssneiu e Ufiasiavususnneneuunuvesdnyaeug ey
aviEludvatnTuuy FRAND/ RAND Safuduidnduegrannlunsléifutiadeluns
#151AR warUsEN1SFan MUEinIN® Holderman WUINN1SMMUASILYBIAINBULNY
nslgavsluavsinsBuwi-Fi lneenslivsednsnn agdesmaunauiuiunannsveinug
finnw Robart lngesueiilosnnningusvasduesdy Wi-Fi lnsnrumnefifielildiuns
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% Sidak, J. G., The meaning of FRAND, Part II: Injunctions, 227.
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ANMDULNUNTTIUEYS.. IneBuseniiazdnenigainnsaeunuiesvazduaiaanlunanils
Maglasu Welnsnandniinsasilindvivnsenssgnariusiaiiudulagysimain
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AN Richard Taranto @MiaNIAIT9ZAIAI0INTIT NTATUIUAINDULNUNITITANT VS
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2 Layne-Farrar, A., Methodologies for calculating FRAND damages: Part 2 [Online], 1
March 2016. Available from http://www.law360.com/articles/584909/print?section=competition.



59

FUredu 9 uwumsiigndes (wuilzeguuiiugruvesmilldargludmiuniawandu
dudn) Jeeuduisnmsfuadneuununsidansiindedeuadlisuniseonsudmsunis
AnuAnauwnunsldavsvesdya ey nlildansluansunsiuu FRAND/ RAND soly
Tuewan”’

nanlagasUlunmsiuladn duuaiinisfunuanuasuasdoasuning g
1t 2013 ve3AR Microsoft Corp. v. Motorola ¥ugiinine Robart lafmualasasnsly
mMsnsailoimuamneuwnumsldansuesdya ey elrliansluanstnsuuy
FRAND/ RAND dlasssnadananianudululdfiaziidviwaretadunmaidyaeynye
Avsuarnsiarsanailueuan fenstuduvesatuiuludeunsngiey 9 2015 uas
msadastailassseisnanlvdutadelumsiansanaivesmanis g de Tasesnsluns
fisaniormuameuununsldavsueainugfimine Robart l¢sunsmsiaaeulugius
Huedesdleffuszansnmlunsuitiym liawgusissiduiiReadestuniseygelily
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3.2.1 YgymiAeniunnwInnIenIse

wleuen1suastun1an1sii (Competition Policy) Wuulguiefiamuenssunsns

14 o v ! a 1% < ! I o oA a < 1 1% 1 &

glyulvinnudAtyeenade meiudn nswistunesuaslussuashiglmniie vianne
gnauazduslaa lauseleviaaninnisysannisnainsiuglsy Snnsdaiiinninyeanunse
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ATOUARY 3 AU MeiuAe N15UIUNITNYIA (Antytfdhgfghi-Trust) NSATUANNITATY

Z Sidak, J. G., The meaning of FRAND, part II: Injunctions, 227-228.
% Uribe, M., “The effect of Microsoft v. Motorola”, Patent, Trademark & Copyright
Journal, 90(September 2015): 4.
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A9n13 (Merger Control) uagnstiewmaevesniady (State Aid)” lngnguussimaanamn
glsudunguiifienudmmihlunsmusuicluiuasvgiaasnisdes Whusuimue
uIstsmmLﬁdasiTumamiﬁ’ﬁﬂmﬂ%ﬁuLﬁumwﬁwaaauﬁé@mwﬂ'u;ﬂsm A.A. 1957 (Treaty of
Rome) Wledaalunmsfuazmsasmuseninasemaandn Inefvualviaaznssunsnng
151 (European Commission: EC) ifhuasdnsimthiidsfunsmungmaneuazuleuiog

9 veaannmelsy Ussimeaun@nusiazUszmendndldngmunenisudaiunnenisiives

o

auLedldl winguunadinanagdeslitaiunguunenalveingy deulul 2009 ausdmya

v o

nyslsudlandlulviduausdygrimenisivuagiunaniifivesanninglsy (Treaty on

A

the Functioning of the European Union: TFEU auausdeyqaausuunigyqaiieinunig

A

wdsdumanisenlaeilanszadayegd Article 101 TFEU (ex Art 81 Q)™ wag Article 102

“ 35niinna oz, Yyymuarguassanenguaneifeafunisdeduldnguunenisugedums
A15AN, 36-37.

* Article 101 (ex Article 81 TEC)

1. The following shall be prohibited as incompatible with the internal market: all
agreements between undertakings, decisions by associations of undertakings and concerted
practices which may affect trade between Member States and which have as their object or
effect the prevention, restriction or distortion of competition within the internal market, and in
particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
Connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically
void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting
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TFEU (ex At 82 EQ)” Tnedllsmnamdninasiliin msnseviludnvarldssdumsiiveuuas
Duauiinludaies (Per Se) nguunemsudsdumianisivasannanglsudsldnisuseidiy
MEVENUBLTANE (Rule of Reason) WA iuNgminevesamsgomsni audingvuneves
annmelsUazgensuluanuiiegvasdnslunsndduniadygn uwignsdnsaelddndaman
Idannideaniidaftuegiuihnsldansiunelifnguassavialiunisinvnnsdualu
panasauvielal™ dsfina1nanudain w1 102 ves TFEU Msnensldsiunamilenanslag
fweu (Abuse of Dominance) udnluunUyeaRvesauddyaaglilalimdrinainueeng
daauvesdnignamilenatn (Dominance) vidolasiiveu(Abuse) snas 102 URLFT n1s
¥h516n133n (Non-Exhaustive List) veiotnsaniunisaliidessing fio n1ssematethaen

SaenU3eu (Exploitative Pricing), N153111An156&n (Rationing), N1staanufuAnusia

technical or economic progress, while allowing consumers a fair share of the resulting benefit,
and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) Afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

* Article 102 (ex Article 82 TEC)

Any abuse by one or more undertakings of a dominant position within the internal market or
in a substantial part of it shall be prohibited as incompatible with the internal market in so far as
it may affect trade between Member States. Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
Connection with the subject of such contracts.

* g1aly anszautd, {]zymngwmmﬁ'mﬁunﬁsmﬁwmQ’Uixﬂaumﬂumsﬁmumms

sy lilduinsgrunisiwensauazannsgruanudiuld: nsalfneunsgIusEuuAIn (nenlinus

Y
TAmansumUudin PunaensalumInends, 2548), 125.
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agn3liifusssy (Unfair Price Discrimination) wag nsvmdayailersaeuieu
(Exploitative Contract) \Jusu

sﬁaﬁﬁﬂﬂssmimaagﬂqumioﬁ’wLﬁumuﬁuaaamqu‘liﬂﬁu unaduideanainnisi
magAss3uglsy (European Court of Justice: ECJ) livanidsanisiansandefinmaeaiu
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(Jurisdictional Appeals) Tunisnaudiulatinisimuinan “Effet Utile” snlglunguaneves
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) yey
fio “iiloduauliAnnsvenemidumiauevewatn midiauna uay nsudadudy
qaﬁiim (To Guarantee Steady Expansion, Balanced Trade and Fair Compe’tition)”33
Inenalnvesnsaliuadlunistsduldngmnenisudstumensaludnyasauuiu 4
g1unalunsdsduldnguineuasatupfudsiuresanninglsy Aa

1% 1

1) Mmyvsruldngrnsuasivuauleuisnisutduniainisiagegnelisuaves

Y

[y

ANzn3TNSMIELlsYU (European Commission) Bsagviminidugifuguanisufoaa
ngvnevesUssmaandnanamylsy auznssnBnsglsuiunumddaminluies
NOMUBLIITUNINITAN 5T danenssunsnisglsuamuuleuisniskaedy (European
Competition Commission) Lﬁuéﬁﬁﬂmﬁﬁma (Initiate) 529a0vU/ eidau (Investigate)
wazeanAmnay (Adjudicate) lnerdinduratnmznssunsnisylslaunsainluavssalse
maqaﬁiﬁm&ghﬂ (European Court of Justice)

2) 9IANTAAUNITWTITUYDIUTZIMAANITN (National Competition Authority) Tae
wwsuflefususmeuvdngudlesuiuainieldiedodefinsiuGend1 ECN (European
Competition Network) lun1sguanginssudiianisudetuiiiatu Afnanssnusions

Y a ) & 34
w9t uN8 Ul AN INUSENATAUS SN ANTIL N T

* unih, preamble, TFEU.

3 aw a a a 1Y Y " w
AANTE I8, ﬂm%’luﬁ:ﬁqﬂﬁiiﬂ%’]ﬂﬂﬁ‘mu’lﬂLﬂEJ’Jﬂ‘Um%"UQﬂUﬁfﬂgmﬂﬂﬂ’]iwauw’N

n15A1, 37.
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Tnssadraiuguiisnidu (Essential Facility Doctrine) Idgninantdfunguanenisudeduly
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Tnsmifidavavslund Magill (1995) Lﬁa‘iﬁﬂﬂizﬂaumiiﬂaﬁulajgﬂﬁmﬁuaaﬂlﬂmﬂmmm
waranmnsnidnfdasmefiuguiiduiudelianusondetusglunanald lnemaglsuldde
‘vié’ﬂjWﬁwcﬁﬁluw%’wéﬁumaﬂmmwﬁ?ulmiﬁ%aﬁmwﬁl@ia’mmgﬂﬂizmlé’e?fﬂuﬂﬁ Margill
(1995) lfBudundniidn Wesnsufiasniseunalildavdvdtonsiedu “nofnisalfims”
(Exceptional Circumstances) fdunslégrunamionanalnefiveu (Abuse of Dominant)
suwdunisi iy Article 82 vesauddeyay1ngalsu (Article 102 TFEV)”

wAndsaInYal A.A.1990 AaznssusnIsananalsUlduanseanliiueg ety
dvensuinnudullldfsianairenisuadunanisélunain (Pro-Competitive)
snmsudstumeluladszuineguszneums (ed1atu nisdadensgius) fetusngluad
Philips/Matsushita-Dzb, OJ C220/2, 1991 maglsulasinduindennassiuiurinideuas
WauazmiuliavstnadutennasinelhAnaruimimanaiainenssuasiu
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Fanan warfiansannesduszneusazdadesng o Adieates”

nsdlvesdlgmuesdaygreugeliliavsluavsinsuuy FRAND/ RAND MAeafuiy
HNUIAVN9N1SAIPNaERsTINELsY (European Court of Justice: ECJ) laflkuansiansaini
avsnnvatuninddumalaaionvssiilignisldsnamilenanlaedveu (Abuse of

Dominant) dutdunsiilu Article 102 TFEU Tudnwazfitdvesdnsdnsiinisufesnis

35 @ wa = @ o °
§1Ualy anszaudh, Jyvnnguaneieniunissaudivasusznaunislunisivuauaz
aygnlilduinsgrunisiwensanazanasgiuanudiiula: nsalfnwannsgussuudidn, 127-128.

* Soufafiy, 130-131.
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1Rsg RN TINTITin s nuRLTennas FRAND/ RAND usfinsfuaslsiiRedoetiu
119151 102 TFEU fiom lunisfinsanveseaugnssudmislalénmsiadulandsiiiefiay
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AuzNIsIBMIDiUe “shuduegiuluuiaraniunisaifseradululénsnasvinidi
Tumsfesvemdsiunsestiammionstuduldans enaiimadululiingiinseviazifindu
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TuvgAeINUAMENTIUITNITUAININTT NANE33H Y38 “Good Faith” Yoeylasy
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(Abuse of Dominant) 8udu”waAn saliilay” (Exceptional Circumstances) iU EMay

7 European Commission, Guidelines on the applicability of Article 101 of the Treaty on
the Functioning of the European Union to horizontal co-operation agreements, 2011/C 11/01.
% European Commission decision pursuant to Article 6(1)(b) of Council Regulation No

139/2004, Case No COMP/M.6381 - Google/Motorola Mobility.
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* European Commission, DG Competition, Case AT.39939.
“ Article 8 Interim measures
1. In cases of urgency due to the risk of serious and irreparable damage to
competition, the Commission, acting on its own initiative may by decision, on the basis of a prima
facie finding of infringement, order interim measures.
2. A decision under paragraph 1 shall apply for a specified period of time and may be

renewed in so far this is necessary and appropriate.
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“ Article 7 Finding and termination of infringement
1. Where the Commission, acting on a complaint or on its own initiative, finds that
there is an infringement of Article 81 or of Article 82 of the Treaty, it may by decision require the
undertakings and associations of undertakings concerned to bring such infringement to an end.
For this purpose, it may impose on them any behavioral or structural remedies which are
proportionate to the infringement committed and necessary to bring the infringement effectively
to an end. Structural remedies can only be imposed either where there is no equally effective
behavioral remedy or where any equally effective behavioral remedy would be more
burdensome for the undertaking concerned than the structural remedy. If the Commission has a
legitimate interest in doing so, it may also find that an infringement has been committed in the
past.
2. Those entitled to lodge a complaint for the purposes of paragraph 1 are natural or
legal persons who can show a legitimate interest and Member States.
“ Michael, F., Availability of injunctive relief for FRAND-committed standard

essential patents, 21-23.
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® Batchelor, B., & Wiame, H., SEPs appeal: ECJ gives licensee-friendly anti-injunction
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