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Problems of Copyright Contract between Record Company and Producer of Musical
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ABSTRACT

Since producers of musical works naturally are persons who have imagination
and creation of all lyrics and tempo but lack for knowledge and understanding of the
world of music business. It is necessary for them to rely on record company that has
knowledge and understanding in such area as a giant gate way where their products
are launched to the market. From such necessity, it causes record companies to
take this opportunity to negotiate with producer of musical works with unfair
copyright contract for producers of musical works. Therefore, this research will be
focus on problems of copyright contract between record company and producer of
musical works under copyright law of Thailand whether there are any measures to
protect such problems. It also includes the study on legal theories relating to binding
contract, protection of musical works under international and American and
copyright laws. In order to inspect and present means to amend Thai copyright law
to resolve such unfair contract caused by record companies.

From this study, it appears that there is no any legal measure under Copyright
Act B.E. 2537 to resolve or redress damage occurred by problems on contract
between record companies and producers of business works. Contract made under
such Act shall be strictly based on the doctrine of freedom of contract and
autonomy of will such as measures of acquisition to copyright works, permission for
using copyright works and copyright transfer. Thus, record companies are able to take
advantages from these principles to have a monopoly as the owners of copyright in
musical works created by producer and likely uses the rights to prevent public to

access to musical works with beyond reasonable prevention.



It also appears that Section 203 on the principles of termination of transfers
and licenses granted by the authors under the American copyright law and related
laws contained in Title 17 of the American Code is proper to apply in order to
resolve problems on contract between record companies and producer of business
works because it is a legal measure which is not much impact the doctrines of
freedom of contract and autonomy of will be guaranteed and protected under
copyright law. However, there are many details in such Section that have to be
revised for proper enforcement The amendment of copyright Act B.E. 2537 by using
such Section as a model law, such as limitation of rights, conditions of rights and
time clause for using copyright, etc. must be carefully designed for balancing the

rights between the record companies and the producers.

Keywords: Record Company, Producer of Musical Works, Termination of Transfers

and Licenses Granted by the Author
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" World Intellectual Property Organization, Berne convention for the protection of
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NUBUTAYENSILAAIUATY d1UD1ENTANATEINUAMEURTIUTRIENSANATEY 50 Ty

16 . . . . .. .
Article 2(1) of Berne Convention for the Protection of Literary and Artistic Works Paris
Act 1971.
17 o v & a v Y a a a & =] o a v =2 o
UUNINU alII‘Uﬂll, °UEJEJﬂL"JUﬂ’ﬁaSLilﬂa‘UaVIﬁIﬂEJLuuﬁﬂ‘lﬁ’]ﬂ’]u@]u@lﬁﬂiiﬂLLa%ﬁ\‘i‘U‘UVIﬂL’dEN
Greniinus JhransurUuds auelRrians UInenausssueans, 2549), 8.
8, . . . ) . - .
Article 6bis of Berne Convention for the Protection of Literary and Artistic Works Paris

Act 1971.
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(Literary and Artistic Works) #952uflsauinas iendimisuazlafinnios uenainilesnns
ningaunsgealandslalinuvungvesarinnuaunsnssaelilu WIPO IP HANDBOOK
11 Musical Works: Whether Serious or Light; Songs, Choruses, Operas, Musicals,
Operettas; If for Instructions, Whether for One Instrument (Solos), A Few Instruments
. 20 & v
(Sonatas, Chamber Music, Etc.), or Many (Bands, Orchestras);  annag
2.3.2 MmslianuAuasesdvanslunuaunsnssuneldesrinisnisalan
89ANSANSALAN (World Trade Organization: WTO) tlupAnsseninalssine
[ a A o Y Ao o 1% | % a o
asdnsiiegdlulanivimiiinduguanisiseninussmaluseaunyad Tagimuiunain
nsvianuanaIaluIdengnaninskazn1sANnzaunns (General Agreement on
Tariffs and Trade: GATT) lnedlingUszasananlun1siaiuin1smseninelssmalidaing
= I3 Y Y aa A Y] I3 a 1 = !
w3 waztlun1suvstunianisandanuminiennu Inaidun1sidanisaesseninalseina
agnAeadursglumuszAuNITRIUIveIUsTAaundn waglinisaduayunisdsznay
AaMsuARAmdNALarUINIT Iudsiiduazdeen asAn1snIsAlanladnisnessuiile
v A [ 1% a [ VY
Tuil 1 unsau 2538 lealunaunainnsiasaimsamynifsevaindy aneladennas
JenINUsEMATIANUANIUIIIEA BAaNINTUAENITAYISOWNAG (GATT) HaunTndned
a 21 & & Y oy a s o 4 o A
Suusn 76 Uszina nell Usemdlnglaidnsiuduandnesanmsnisalandioiud 28
Suraw 2537 nefinaldadudioTui 1 unsiau 2538 lnedanusluusemnedsaunend

Y 1 < a Y] 4 = 14 =) ¢ A o a
LL@SLGU']TJZJLﬂuall']“l]ﬂﬂ'ﬂllmﬂaﬂﬂﬁlﬂﬁqﬂﬁﬁﬂqwﬂaﬂ"lﬂiLLﬁ%ﬂ'ﬁﬂ?‘Vﬁ@LLﬂ@@L@J@'JU‘VI 20

¥ Article 7 of Berne Convention for the Protection of Literary and Artistic Works Paris Act
1971.

2 Subject Matter of Copyright Protection. Chapter2 - Fields of Intellectual Property
Protection of WIPO INTELLECTUAL PROPERTY HANDBOOK.

? pauzdunuanslveysehesdnsmsilanuazesdnismsndaumsiyglan, asdnisnisén
Tan (WTO) fiaazls [Onlinel, 10 wawAIAL 2559. WIETINN http://www.thaiwto.com/about%20
wto%201.html.
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psdmanisdnlantiu fndhiindnlunisuimsdanisuazqualidulunuiusnsdiildnnasiu
1 8t Wunilunisasnifieanguassanamsiuazudlodedaudesewinasamaaundn
paonliinnusmdeunussmaidmianniieanunsauiRnuiusnsdlsegagnse
el anuanasngliosdnisnisilanutsesntdiduaundy 1¥un madanain nsfvue
ngstdeunensd wagnsfvuavdninasilniieusnasnadiildfvuaunnou g
yfeimunveulUnlaImI IUNsAIATe Mg AUty Ussamiiddyaelda
anasideanslunsndaunmetyafiieniunisé (Agreement on Trade-Related
Aspects of Intellectual Property: TRIPS)” ﬂﬁﬁﬂmﬁqi’jzyj/i’m'ﬁﬁflﬁmumyﬁmaw%giwdw;E
Usgneugsiarmemasiugainassdauausingsy Sedmnududuiazdesinunisnsli
AnuduAsesdvAnSlunuausinssuneldauanasiingm dagldndnlnsazideasdely

2.3.2.1 pnudusnvesanunnasisednsiunsndaunedyanffedu
N15A1 (Agreement on Trade-Related Aspects of Intellectual Property: TRIPS)

o w a [

Wesmnnsngaunstygisudutadudfymarsugiawasdanudidgy

981989l UNTUVITUNIINITATUTZAUIENINUIZINA  TABLaNIZoE19BIRaUIZMANHAIL

;4 a U o v W d‘Q all 1 a 1 %
wd7 TuvaziienfussmanasimumensmanalulaglusiafisuwinUssimanmun
wa? Adeudinisiminddumeatyaduinannnaluladvesussmanimuiudinantuanly
lnedilasuanaavsedermauwnula o ilmianisazliansnddumadyailulseme
mdsiauluegaunn uenainil anunnassznindsemaideadestunsiinauduases
nindaunelayaluvaeduy Sladnsimueuinsgiutumvenisauases ane Wla
AMUANINTNITIUNSTIAUAILENS wazannsnisseduteinmeliuseenla vinlulu
Uszinarmasiamnail ldinsquaseamsnddumadyailussauiiiismetiues oy

o av v 1 ‘&J o v Y] 1% v W <@ 14 1%

wianananlanaauil vilissmaniawiwameeundnauUsenulunmsiianuduases
ningaumalggilumsiasasewitsdseme wiuldaanniswerenuinausnisiingig

AupseInsngaunelyailunisesansimuniAvesnanseulaies (Tokyo Round) lng

@usliiin1sdnrinAnunnasimenIsaesuauAUasuwUae (Anti-Counterfeiting Code)

# World Trade Organization: WTO, Members and observers [Online], 10 May 2016.
Available from https://www.wto.org/english/thewto_e/whatis_e/tif e/org6_e.htm.
* neaAsugionnamnIsusEnNeUsEmA dinnuAsugioenavngsy, asdnnsAnsAnlan
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21

Wiordanisuaeuulatuazasnideududlvinuely uaflivszaunadise ausennUssdiuly
mﬂﬁmmﬁmsaw%’wéaumqﬂmzywﬁlé}’gﬂﬂwLauaﬁﬂﬂ%’ﬂumslﬁ]smmmmﬂmLLﬂmﬂusaU
93n¥8 (Uruguay Round) damsiasalutsadunindaumatiygandldssesinanfieniui
domnmsdatilunauseleviseninussmaiaunwdtuidniam mudseninassmne
Wannwdefuesinin aunsedis 20 Sunau 2534 wunsnsiluvesunad wisenses
faa THauesanssuasgavinesIuTumanIsasNsnIAseugn Ty (Oraft Final
Act Embodying the Result of the Uruguay Round of Multilateral Trade Negotiations)

wseiiiseniiudl Dunkel Draft siauszmeaaun@n udiludnisasunanisiasaituseuginislu

a

ign F9919N3IUANTAATETIVTINNANITITIINIANUAIATOURINTE tasaueinisiviaany
AuAsBInTngaunadygntendn anuanasinsiednslunindaunedyarneaiunise
vy 24
(Agreement on Trade-Related Aspects of Intellectual Property: TRIPS) 11l 368
2.3.2.2 anwaginluussnunnag TRIPs
d‘ ¥ 1 % 4 2% 1 < ¥ 1% % ca
ndilenanuudtutnsiuin Ussiudymlumsliianuduasemsngau
netganelansasaanuanasunaadnistaiulunayszlovilse ninsuseimaaundn
waneUsen1s dwarilvnislinnuauaseminddunstyaineldanunnamsudil
anwazilunisussiiuszuouiu lideussleviundeniadeln dsivsnglueisunum
1u para 2 (b) AMuuaIn ANuAnasvisUdlianudAgvesnsindninasitay seileuite
dmiunisnmununsgiulussauniiesesenisliuiwas nslddnslunsnddunisygyn
Ql' U v 25 % ;ﬂ' 4 1 [ £a
Aeatunsen” Useneudu ieudledgmnisiianuduasemsnddumadayainiuainunn
asseninaUsemanillndinsivuaunsgiutudiivesnsAuases 8nns ldldfmuninnsnig
TunsUaRumudns wazuinsnsseiuteinimeill dnvazilurasnnunnasvsuaitas

'
va o

Usznaulusie 7 diuddgy dulaun dun 1 undgdAmluiaznaninausinugiu dauin 2

‘:4' ) ay v Yo a v ea ! PN v v g v
1msgIuNediunsilly wasveuwslunislddnslunsnddunadyan dwi 3 nsdeuld
anslunsuddunsleygr duin 4 wmsnistaas d@uin 5 nstesiulaznssyiudeiinm
daui 6 TammuAdIMTUTITEANIUL dIUAATIIENITUSIITINNITOIANTHAETRNMUAZAYINY

JIWNIEY 73 U0 AsaUAgUNINEFUNI T ns 7 Ussnmn dulaundvansuasanstniafes

* $nsngual msnay, Mmsduasemindaundyginelfssdnisnisdilan nindauna
Uaysylugalamadand, (ngamn: Issvnisiiam, 2547), 1-17.

* PREAMBLE para 2 (b) of Agreement on Trade-Related Aspects of Intellectual Property:
TRIPS.
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26 .
Agreement on Trade-Related Aspects of Intellectual Property Rights.
* Saas9A sugnsus wazanysal AUszde, ngn@int WTO waudl 5: niwdRumadaygn
(N9W: @wann, 2552), 17.

% Article 9 (1) of Agreement on Trade-Related Aspects of Intellectual Property Rights.
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# Article 9(2) of Agreement on Trade-Related Aspects of Intellectual Property Rights.
* Article 10 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
*! Article 14 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
* Article 11 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
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* Article 12 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
* Article 14 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
* Article 13 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
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36 . . . . .
Article 1 Section 8.8 of The Constitution of the United States.
3T a ¢a s ° Yy 2 a a £ S = ]
A% Fszunnd wardna lwaggnn, “nslaunBadvdns nsdliuTeuisuseninyseing
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* Section 102(a) of Copyright Law of the United States.
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¥ Section 106(a) of Copyright Law of the United States.

0 Chapter 3.4 of Copyright Law of the United States.

U Sunu, ﬂ{]‘lﬂu’]‘c’lﬁﬂﬁlﬁ’]é (Mickey Mouse Act) [Online, 13 #aAx 2559. waadian
http://www.tgcthailand.com/articles/037-2012.pdf.

* Section 107 of Copyright Law of the United States.

* Section 108 of Copyright Law of the United States.

*“ Section 110 of Copyright Law of the United States.
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203 TERMINATION OF TRANSFERS AND LICENSES GRANTED BY THE AUTHOR
(@) Conditions for Termination.—In the case of any work other than a work made
for hire, the exclusive or nonexclusive grant of a transfer or license of copyright or of
any right under a copyright, executed by the author on or after January 1, 1978,
otherwise than by will, is subject to termination under the following conditions:

(1) In the case of a grant executed by one author, termination of the grant
may be effected by that author or, if the author is dead, by the person or persons
who, under clause (2) of this subsection, own and are entitled to exercise a total of
more than one-half of that author's termination interest. In the case of a grant
executed by two or more authors of a joint work, termination of the grant may be
effected by a majority of the authors who executed it; if any of such authors is dead,
the termination interest of any such author may be exercised as a unit by the person
or persons who, under clause (2) of this subsection, own and are entitled to exercise
a total of more than one-half of that author's interest.

(2) Where an author is dead, his or her termination interest is owned, and
may be exercised, as follows:

(A) The widow or widower owns the author's entire termination
interest unless there are any surviving children or grandchildren of the author, in
which case the widow or widower owns one-half of the author's interest.

(B) The author's surviving children, and the surviving children of any
dead child of the author, own the author's entire termination interest unless there is
a widow or widower, in which case the ownership of one-half of the author's interest
is divided among them.

(O) The rights of the author's children and grandchildren are in all
cases divided among them and exercised on a per stirpes basis according to the
number of such author's children represented; the share of the children of a dead
child in a termination interest can be exercised only by the action of a majority of
them.

(D) In the event that the author's widow or widower, children, and
grandchildren are not living, the author's executor, administrator, personal

representative, or trustee shall own the author's entire termination interest.
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(3) Termination of the grant may be effected at any time during a period of
five years beginning at the end of thirty-five years from the date of execution of the
grant; or, if the grant covers the right of publication of the work, the period begins at
the end of thirty-five years from the date of publication of the work under the grant
or at the end of forty years from the date of execution of the grant, whichever term
ends earlier.

(4) The termination shall be effected by serving an advance notice in writing,
signed by the number and proportion of owners of termination interests required
under clauses (1) and (2) of this subsection, or by their duly authorized agents, upon
the grantee or the grantee's successor in title.

(A) The notice shall state the effective date of the termination, which
shall fall within the five-year period specified by clause (3) of this subsection, and the
notice shall be served not less than two or more than ten years before that date. A
copy of the notice shall be recorded in the Copyright Office before the effective date
of termination, as a condition to its taking effect.

(B) The notice shall comply, in form, content, and manner of service,
with requirements that the Register of Copyrights shall prescribe by regulation.

(5) Termination of the grant may be effected notwithstanding any agreement
to the contrary, including an agreement to make a will or to make any future grant.
(b) Effect of Termination.—Upon the effective date of termination, all rights under
this title that were covered by the terminated grants revert to the author, authors,
and other persons owning termination interests under clauses (1) and (2) of
subsection (a), including those owners who did not join in signing the notice of
termination under clause (4) of subsection (a), but with the following limitations:

(1) A derivative work prepared under authority of the grant before its
termination may continue to be utilized under the terms of the grant after its
termination, but this privilege does not extend to the preparation after the
termination of other derivative works based upon the copyrighted work covered by
the terminated grant.

(2) The future rights that will revert upon termination of the grant become

vested on the date the notice of termination has been served as provided by clause
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(4) of subsection (a). The rights vest in the author, authors, and other persons named
in, and in the proportionate shares provided by, clauses (1) and (2) of subsection (a).

(3) Subject to the provisions of clause (4) of this subsection, a further grant, or
agreement to make a further grant, of any right covered by a terminated grant is valid
only if it is signed by the same number and proportion of the owners, in whom the
right has vested under clause (2) of this subsection, as are required to terminate the
grant under clauses (1) and (2) of subsection (a). Such further grant or agreement is
effective with respect to all of the persons in whom the right it covers has vested
under clause (2) of this subsection, including those who did not join in signing it. If
any person dies after rights under a terminated grant have vested in him or her, that
person's legal representatives, legatees, or heirs at law represent him or her for
purposes of this clause.

(4) A further grant, or agreement to make a further grant, of any right covered
by a terminated grant is valid only if it is made after the effective date of the
termination. As an exception, however, an agreement for such a further grant may be
made between the persons provided by clause (3) of this subsection and the original
grantee or such grantee's successor in title, after the notice of termination has been
served as provided by clause (4) of subsection (a).

(5) Termination of a grant under this section affects only those rights covered
by the grants that arise under this title, and in no way affects rights arising under any
other Federal, State, or foreign laws.

(6) Unless and until termination is effected under this section, the grant, if it
does not provide otherwise, continues in effect for the term of copyright provided by

this title.
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