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The Confidentiality of the Procedures of Thai Arbitration and the Principle of
Transparency under the Convention on Transparency in Treaty-based Investor-State
Arbitration (96 pp.)

Advisor: Asst.Prof. Sirichai Mongkolkiatsri, Ph.D.

ABSTRACT

The principle of transparency under the Convention on Transparency in
Treaty-based Investor-State Arbitration The principle of transparency is objective to
public documents due to disclosure procedure to award arbitration. In disputes
arbitration if parties join as associate members or parties agree to do transparency in
disputes arbitration. Transparency apply disputes trade and investment. In 2013
UNCITRAL arbitration Rule implementation of the transparency. Therefore, this
independent study researching International Centre for the Settlement of Investment
Dispute-ICSID and International Chamber of Commerce- ICC for compare to the
principle of transparency.

Then, researching disputes settlement with International Commercial and
investment arbitration of Thailand system. One of the main purpose confidentiality
for the procedures of Thai arbitration include confidentiality for document use to in
arbitration. The confidentiality not establish Arbitration Acts but impose confidentiality
protection of arbitration in legal provision rules regulation or code of ethics. The
principle of transparency use to settlement of disputes between investors and the
States example the administrative contract. It‘s can dispute arbitration and use to
principle of transparency .in which more benefit state and investors because the
investors checklist procedure arbitration. But the principle of transparency used with
arbitration system in Thai it conflict in confidentiality arbitration, because Thailand
not join the member in the Convention on Transparency in Treaty-based Investor-
State Arbitration. Soon joining in 2016.

Therefore, the suggestion from independent study Thailand will to joining in

member or not joining it. since the party consent procedure in Thailand of both



agree bring transparency dispute with UNCITRAL Arbitration Rules , UNCITRAL Arbitration
Rules apply principle in transparency and Thailand join member in UNCITRAL
Arbitration Rules or domestic law Arbitration act Implementation of the transparency

Last one the transparency is benefit for state.

Keywords: Transparency, Confidentiality, Arbitration
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? New UNCITRAL Arbitration Rules On Transparency: Application, Content And Next
Steps [Online], 29 March 2015. Available from http://www.iisd.org/itn/2013/09/18/new-uncitral-
arbitration-rules-on-transparency-application-content-and-next-steps-2/.

’ Transparency Registry a repository for the publication of information and
documents in treaty-based investor-State arbitration [Online], 30 July 2015. Available from

http://www.uncitral.org/transparency-registry/en/introduction.html.
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° Krajewski, M., & Alexander, F., Modalities for investment protection and Investor-
State Dispute Settlement (ISDS) in TTIP from a trade union perspective Universitét Erlangen
Nirnberg [Online], 8 April 2015. Available from http://ssrn.com/abstract=2519995.

¢ Argen, R. D., Ending Blind Spot Justice: Broadening The Transparency Trend In

International [Online], 16.
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" 4. For investor-State arbitration initiated pursuant to a treaty providing for the
protection of investments or investors, these Rules include the UNCITRAL Rules on Transparency
in Treaty based Investor-State Arbitration (“Rules on Transparency”), subject to article 1 of the

Rules on Transparency.
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1 Levander, S., “Resolving ‘Dynamic Interpretation’: An Empirical Analysis of the Uncitral
Rules On Transparency”, Columbia Journal of Transnational Law 52, 2(2014): 506-541.
" otfud dunslenins, aguaneindlenisssiudeinmlaseygilanainisuanda,

(nsamw: URsT3Y, 2536), 94.
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% Article 3. Publication of documents

1. Subject to article 7, the following documents shall be made available to the public:
the notice of arbitration, the response to the notice of arbitration, the statement of claim, the
statement of defence and any further written statements or written submissions by any disputing
party; a table listing all exhibits to the aforesaid documents and to expert reports and witness
statements, if such table has been prepared for the proceedings, but not the exhibits themselves;
any written submissions by the non-disputing Party (or Parties) to the treaty and by third persons,
transcripts of hearings, where available; and orders, decisions and awards of the arbitral tribunal.

2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits
thereto, shall be made available to the public, upon request by any person to the arbitral
tribunal.

" Article 2. Publication of information at the commencement of arbitral proceedings
Once the notice of arbitration has been received by the respondent, each of the disputing parties
shall promptly communicate a copy of the notice of arbitration to the repository referred to
under article 8. Upon receipt of the notice of arbitration from the respondent, or upon receipt of
the notice of arbitration and a record of its transmission to the respondent, the repository shall
promptly make available to the public information regarding the name of the disputing parties,

the economic Sector involved and the treaty under which the claim is being made.
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" New UNCITRAL Arbitration Rules on Transparency: Application, Content and Next
Steps [Online], 15 April 2015. Available from http://ccsi.columbia.edu/files/2014/04/UNCITRAL
Rules_on Transparency commentary FINAL1.pdf.August 2013.
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" Article 3 Publication of documents

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon
request from any person, and after consultation with the disputing parties, whether and how to
make available exhibits and any other documents provided to, or issued by, the arbitral tribunal
not falling within paragraphs 1 or 2 above. This may include, for example, making such
documents available at a specified site.

1 Legal Information Institute [LII] [Online], 23 September 2015. Available from
https://www.law.cornell.edu/wex/amicus_curiae.

3%y @Sl antad punfaUna warnana NISAUNETLS, A5IUTINSoUEes, Anianduywevy,
favined 2 (NFONN: dUNNUAMENTITUNTANTUY BEYULMINF, 2555), 15.

*® msseiudiafinnm [Onlinel, 23 fugneu 2558, wrasfiun http://tdri.or.th/archives
/download/reports/published/sdd/ch14 dispute settlement.pdf.
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" Article 4. Submission by a third person

1. After consultation with the disputing parties, the arbitral tribunal may allow a person
that is not a disputing party, and not a non-disputing Party to the treaty (“third person(s)”), to file
a written submission with the arbitral tribunal regarding a matter within the scope of the dispute.

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and
shall, in a concise written statement, which is in a language of the arbitration and complies with
any page limits set by the arbitral tribunal:

(a) Describe the third person, including, where relevant, its membership and legal status
(e.g., trade association or other non-governmental organization), its general objectives, the nature
of its activities and any parent organization (including any organization that directly or indirectly
controls the third person);

(b) Disclose any connection, direct or indirect, which the third person has with any
disputing party;

* Article 5. Submission by a non-disputing Party to the treaty

1. The arbitral tribunal shall, subject to paragraph 4, allow, or, after consultation with the
disputing parties, may invite submissions on issues of treaty interpretation from a non-disputing
Party to the treaty.

2. The arbitral tribunal, after consultation with the disputing parties, may allow
submissions on further matters within the scope of the dispute from a non-disputing Party to the
treaty. In determining whether to allow such submissions, the arbitral tribunal shall take into
consideration, among other factors it determines to be relevant, the factors referred to in article
4, paragraph 3, and, for greater certainty, the need to avoid submissions which would support the
claim of the investor in a manner tantamount to diplomatic protection.

3. The arbitral tribunal shall ensure that any submission does not disrupt or unduly

burden the arbitral proceedings, or unfairly prejudice any disputing party.
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* Article 6. Hearings

1. Subject to article 6, paragraphs 2 and 3, hearings for the presentation of evidence or
for oral argument (“hearings”) shall be public.

2. Where there is a need to protect confidential information or the integrity of the arbitral
process pursuant to article 7, the arbitral tribunal shall make arrangements to hold in private that
part of the hearing requiring such protection.

3. The arbitral tribunal shall make logistical arrangements to facilitate the public access
to hearings (including where appropriate by organizing attendance through video links or such
other means as it deems appropriate). However, the arbitral tribunal may, after consultation with
the disputing parties, decide to hold all or part of the hearings in private where this becomes
necessary for logistical reasons, such as when the circumstances render any original arrangement
for public access to a hearing infeasible.

? Article 7 2. Confidential or protected information consists of:

(a) Confidential business information;

(b) Information that is protected against being made

available to the public under the treaty;,

(0) Information that is protected against being made available to the public, in the case
of the information of the respondent State, under the law of the respondent State, and in the
case of other information, under any law or rules determined by the arbitral tribunal to be
applicable to the disclosure of such information; or

(d) Information the disclosure of which would impede law enforcement.

4. The arbitral tribunal, after consultation with the disputing parties, shall make
arrangements to prevent any confidential or protected information from being made available to
the public, including by putting in place, as appropriate:

(a) Time limits in which a disputing party, non-disputing Party to the treaty or third
person shall give notice that it seeks protection for such information in documents;

(b) Procedures for the prompt designation and redaction of the particular confidential or

protected information in such documents; and
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(c) Procedures for holding hearings in private to the extent required by article 6,
paragraph 2.

Any determination as to whether information is confidential or protected shall be made
by the arbitral tribunal after consultation with the disputing parties.

5. Where the arbitral tribunal determines that information should not be redacted from a
document, or that a document should not be prevented from being made available to the
public, any disputing party, non-disputing Party to the treaty or third person that voluntarily
introduced the document into the record shall be permitted to withdraw all or part of the
document from the record of the arbitral proceedings.

6. Nothing in these Rules requires a respondent State to make available to the public

information the disclosure of which it considers to be contrary to its essential security interests.
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* Article 7 Integrity of the arbitral process

6. Information shall not be made available to the public pursuant to articles 2 to 6
where the information, if made available to the public, would jeopardise the integrity of the
arbitral process as determined pursuant to paragraph 7.

7. The arbitral tribunal may, on its own initiative or upon the application of a disputing
party, after consultation with the disputing parties where practicable, take appropriate measures
to restrain or delay the publication of information where such publication would jeopardise the
integrity of the arbitral process because it could hamper the collection or production of
evidence, lead to the intimidation of witnesses, lawyers acting for disputing parties, or members

of the arbitral tribunal, or in comparably exceptional circumstances.
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®lesid Convention, Regulationsand Rules [Online], 18 April 2015. Available from

https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf.
z Ibid, 5.
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WRHaN N vNgUsENaU lnglindnufAniuyes Professor Schreuer

As explained by Professor Schreuer, the idea was to permit the

Secretariat to identify certain aspects of the practice under the

Convention in order to shed light on its application. Following a further

" Lon Buany, HANTINUVBIANAANGLUANTTAILET [FTA] ng-sm3gewidn : (3esnns
ayqlanainis meldgudszninsussmaiianisssfudaimammianisasmu [ICSID] Gnendinus anen
nvENesEnINeUseme ThmansumUaudin Taudieivne1ds Punamnsaluninendy, 2550), 79.

* Convention on The Settlement of Investment Disputes Between States And Nationals
of Other States Article 6 (c) adopt the rules of procedure for conciliation and arbitration
proceedings (hereinafter called the Conciliation Rules and the Arbitration Rules);

* Article 48 (5) The Centre shall not publish the award without the consent of the
parties.

* ADMINISTRATIVE AND FINANCIAL REGULATIONS Regulation 22

22 (2) “ Ifboth parties to a proceeding consent to the publication of:

(b) arbitral awards; or the Secretary-General shall arrange for the publication thereof, in
an appropriate form with a view to furthering the development of international law in relation to

investments.”
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revision in 2006, the added sentence in Rule 48(4) was modified to

require the Centre to publish “excerpts of the legal reasoning of the

Tribunal”.
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> Article 48(8) of Procedure for Arbitration Proceeding (Arbitration Rules) The Centre shall
not publish the award without the consent of the parties. The Centre shall, however, promptly

include in its publications excerpts of the legal reasoning of the Tribunal.
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* Article 32(2) of Procedure for Arbitration Proceeding (Arbitration Rules) Unless either
party objects, the Tribunal, after consultation with the Secretary-General, may allow other
persons, besides the parties, their agents, counsel and advocates, witnesses and experts during
their testimony, and officers of the Tribunal, to attend or observe all or part of the hearings,
subject to appropriate logistical arrangements. The Tribunal shall for such cases establish
procedures for the protection of proprietary or privileged information.

* Rule 37 of Procedure for Arbitration Proceeding (Arbitration Rules) Visits and Inquiries;
Submissions of Non-disputing Parties

(2) After consulting both parties, the Tribunal may allow a person or entity that is not a
party to the dispute (in this Rule called the “non-disputing party”) to file a written submission
with the Tribunal regarding a matter within the scope of the dispute. In determining whether to
allow such a filing, the Tribunal shall consider, among other things, the extent to which:

(a) the non-disputing party submission would assist the Tribunal in the determination
of a factual or legal issue related to the proceeding by bringing a perspective, particular knowledge
or insight that is different from that of the disputing parties;

(b) the non-disputing party submission would address a matter within the scope of

the dispute;
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(c) the non-disputing party has a significant interest in the proceeding.

The Tribunal shall ensure that the non-disputing party submission does not disrupt
the proceeding or unduly burden or unfairly prejudice either party, and that both parties are
given an opportunity to present their observations on the non-disputing party submission.

*" Rule 38 Closure of the Proceeding
(1) When the presentation of the case by the parties is completed, the proceeding shall

be declared closed.
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[...] In contrast with ordinary courtroom proceedings under public and

media gaze, ICC does not divulge details of an arbitration case and

38 o ¢ o al o Y a a a
atiud Junslenia, “Teamsseivdeinvlagaygilanainis”, aea1snsensNgRsssy 37,
2 (HunAu-llw1eu 2533): 70.
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keeps the identities of the parties completely confidential. So your

business remains nobody else's business. Sometimes, of course, parties

will publicize an award - but ICC's lips are always sealed If you wish,
you may also enter into a confidentiality agreement with the opposing
party as an additional safeguard4o.

2.4.2.2 YARBNEUBNENNNTAIINITINNTTUIUNITNAITAUNLA (Amicus
Curiae)
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“ Cf. the statement of the International Chamber of Commerce on its official arbitration
homepage under, More advantages of arbitration [Online], 23 April 2015. Available from
http://www.iccwbo.org/court/arbitration/id5327/index.html.
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“ Article 1 (4) For investor-State arbitration initiated pursuant to a treaty providing for
the protection of investments or investors, these Rules include the UNCITRAL Rules on Transparency
in Treaty based Investor-State Arbitration (“Rules on Transparency”).

*“ Article 34 (5) An award may be made public with the consent of all parties or where
and to the extent disclosure is required of a party by legal duty, to protect or pursue a legal right

or in relation to legal proceedings before a court or other competent authority.
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* Article 17 (5) The arbitral tribunal may, at the request of any party, allow one or more
third persons to be joined in the arbitration as a party provided such person is a party to the
arbitration agreement, unless the arbitral tribunal finds, after giving all parties, including the
person or persons to be joined, the opportunity to be heard, that Article joinder should not be
permitted because of prejudice to any of those parties. The arbitral tribunal may make a single

award or several awards in respect of all parties so involved in the arbitration.
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" Article 28 (3) Hearings shall be held in camera unless the parties agree otherwise. The
arbitral tribunal may require the retirement of any witness or witnesses, including expert
witnesses, during the testimony of such other witnesses, except that a witness, including an

expert witness, who is a party to the arbitration shall not, in principle, be asked to retire.
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3.4.3.3 aug1lananis (Arbitration)
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3.5 wann1sinsanuauluntseyilanainis

3.5.1 AUNUIYVDIAIIUAY

Secret MUAIUNLIBUDY Black's Law Dictionary #1881

1) Something that is kept from the knowledge of others or shared only with
those concerned. See STATE SECRET; TRADE SECRET.

2) Information that cannot be disclosed without a breach of trust; specific
information that is acquired in the attorney-client relationship and that either (1) the
client has requested be kept private or (2) the attorney believes would be
embarrassing or likely to be detrimental to the client if disclosed. * Under the ABA
Code of Professional Responsibility, a lawyer usu. cannot reveal a client's secret
unless the client consents after full disclosure.”

asu 1) Lﬂu%@%aﬁﬁﬁmﬁuazLflusﬁamuaLawwmamﬂﬂﬂmﬁﬂawﬁaLvi’lﬁ?u Ly
AUAUTDINNTITVNIT ANLAUNINITAT

2) Wudeyaitlianmnsndaweldmnlilifunnudusey, nedeyaienaidy
foyafiivadestununeniuuazgna uarlunsddu  wu gnanudesveliunlndeya
iduanudunsenuneanuiuireraluduasesegnanumniinisdawmedaya

Confidence mAMUMLN8Y8S Black's Law Dictionary #1889 A communication
made in trust and not intended for public disclosure; specif., a communication
protected by the attorney-client or similar privilege <the confidences between
lawyer and client™

agU Wumslimudeiufuyeealayaaaniduns$nvanuduieglifinngame
Eﬁazﬂaﬁiaaﬂﬁ’ﬁmz, Lﬂﬂﬂﬁ%ﬂ‘mﬂi’mﬁwuawm’]EJﬂ’J’]ﬂJLLazﬁjjﬂﬂ’ﬂiJ

Confidentiality s1uAMuULN8984 Black's Law Dictionary 188

2 Gamner, B. A, Black's law dictionary [Online], 28 September 2015. Available from
http://international.westlaw.com/result/default. wl?mt=WLIGeneralSubscription&db=BLACKS
&eg=search&s=WLIN15.07&origin=Search&method=TNC& maqv=s&rp=/Search/default.wl&sp=THA
MM-2002&ltdb=CLID DB1163932452289&srch=TRUE&query=CA%28SECRET%29&vr=2.0&t=
CLID_QRYRLT9791334522898&action=Search&fn=_top&service=Search&sv=5Split&utid=15.

“ Ibid.
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1) Secrecy; the state of having the dissemination of certain information
restricted.
2) The relation between lawyer and client or guardian and ward, or between

spouses, with regard to the trust that is placed in the one by the other.”

o

asl 1) ANUAUTDIMNNTIVNT WU TeyaveesTnidinisivualilvisinisilame

Toyaseas1Tauy

£ [

2) AnudNTuSTEnIUIEANNLAEgNANVTETEI R UNATO AT EBE Y

Y Y

I ¥ o v

mmaLLaImquﬂﬂaﬁuﬁuﬁﬂﬁv{%maﬁﬂw’mayjaﬁL’ﬂummﬁu

Confidence %uN89

1) “The information must be of a confidential nature

2) The information must have been communicated in circumstances
importing an obligation of confidence

3) There must be unauthorized use of the information26”

asu toyatududeyaiiirnuddyuasosundadunnudulneyanafiinii
SnwaudusazmstsidoyainiliameasdeddiumisBusenand wesdeyatude
mueaeYesNILIYnIIatuTNsineaa I “Ari1 §U et Aeglufiviunn, feglu
fdeualaiidiu, Wy figu USEARU MLy, Fundanseasunda 1y Anudu wiladedu sed
&u, Tdladmiletieg Wy vesegdun nszefinddumanian”
Aumnevesnuay luldiwualiluddenuvesnguune uainnguunenaievinunlatey
AMULNEYRIANIN “AEy” fall

ANENS19158 IR ReAAD ANEU Mneds “Touiaaswideisnisiliuszsndseny
ilUnasludsfiivesssasdazundaiionanisdiuivendvesmudu azdunisieten
JarirasaladuanuduiIudiuadeiansaindaivesiesnisuntanseld nmsunUaanizau

]
a Avou

duwennaundnuduludie dnduddmiiuleenily wu ndnnsmaneimans e

Y

v 1 a a 1 [I~1 £y 27”
wsaloualavaslanasa atia gauluiduanudu

% Ibid.
% Toulson, R., & Phipps, C., Confidentiality, (London: Sweet & Maxwell, 1996), 39.
21 a a a wa

A0A AeAAe, AaSUrBUTENIANYUNIEY AR 2, (NTIVN: ATNOUITNANYINVUNEUANLA

Jauiinganungraneuiiuivagineann, 2548), 250.
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" Article 1 Scope of application

2. In investor-State arbitrations initiated under the UNCITRAL Arbitration Rules pursuant
to a treaty concluded before 1 April 2014, these Rules shall apply only when:

(a) The parties to an arbitration (the “disputing parties”) agree to their application in
respect of that arbitration; or

(b) The Parties to the treaty or, in the case of a multilateral treaty, the State of the
claimant and the respondent State, have agreed after 1 April 2014 to their application.
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® 7. Where the Rules on Transparency apply, they shall supplement any applicable
arbitration rules. Where there is a conflict between the Rules on Transparency and the applicable
arbitration rules, the Rules on Transparency shall prevail. Notwithstanding any provision in these
Rules, where there is a conflict between the Rules on Transparency and the treaty, the provisions

of the treaty shall prevail.
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* Article 2. Publication of information at the commencement of arbitral proceedings
Once the notice of arbitration has been received by the respondent, each of the disputing parties
shall promptly communicate a copy of the notice of arbitration to the repository referred to
under article 8. Upon receipt of the notice of arbitration from the respondent, or upon receipt of
the notice of arbitration and a record of its transmission to the respondent, the repository shall
promptly make available to the public information regarding the name of the disputing parties,

the economic sector involved and the treaty under which the claim is being made.
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" Article 3. Publication of documents

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon
request from any person, and after consultation with the disputing parties, whether and how to
make available exhibits and any other documents provided to, or issued by, the arbitral tribunal
not falling within paragraphs 1 or 2 above. This may include, for example, making such documents
available at a specified site.

® Article 4. Submission by a third person

1. After consultation with the disputing parties, the arbitral tribunal may allow a person
that is not a disputing party, and not a non-disputing Party to the treaty (“third person(s)”), to file
a written submission with the arbitral tribunal regarding a matter within the scope of the dispute.

Article 3 Publication of documents
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2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits
thereto, shall be made available to the public, upon request by any person to the arbitral
tribunal.

? Article 3 Publication of documents

2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits
thereto, shall be made available to the public, upon request by any person to the arbitral
tribunal.

"% 2. Confidential or protected information consists of:

(a) Confidential business information;

(b) Information that is protected against being made available to the public under
the treaty;

(c) Information that is protected against being made available to the public, in the
case of the information of the respondent State, under the law of the respondent State, and in
the case of other information, under any law or rules determined by the arbitral tribunal to be
applicable to the disclosure of such information; or

(d) Information the disclosure of which would impede law enforcement.
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subject to the provision of this article and of article 36.
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