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ABSTRACT

Patent is an intellectual property in the common form of industrial property
which is extremely beneficial to the development of countries. The State therefore
grants the absolute rights to patent holders for finding the benefits within a limited
period solely where all of those are required to disclose the detailed description of
their patented inventions or methods in return. Within the specified time period of
protection, the patent holders may be able to exercise their rights to manufacture
the patented products by themselves or allow anyone to do so.

In the case where the patent holders do not intend to exercise their rights as
aforementioned, they may allow any other person to produce the patented
products by granting the licenses instead. Upon this basis, the patent holders and
licensees will enter into a contract, namely “Licensing Agreement”. Nevertheless, it is
more likely that terms and conditions set forth therein may cause unfair competition
to the society as a whole. Hence, it is necessary to enact the legal measures for
controlling the execution of such patent licensing agreements.

This independent study is intended to explore Thailand’s legal measures for
controlling patent or petty patent licensing agreements to be refrained from the
terms and conditions which may accordingly cause the unfair competition, pursuant
to the Ministerial Regulations No. 25 (B.E.2542) issued in accordance with the Patent
Act B.E. 2522, by making a comparison with the legal measures for making patent
licensing agreements adopted in the United States of America.

With regards to the result of the study and analysis, the Author has found out
that the legal measures controlling the execution of the Licensing Agreement, as

prescribed in the Ministerial Regulations No. 25 (B.E.2542) issued in accordance with



the Patent Act B.E. 2522, also stipulate the characteristics of some contractual
clauses which are prohibited to be specified in the agreements. In the case that any
patent licensing agreement contains such kind of clauses, those clauses shall be
deemed unfair competition and then invalid accordingly. The consideration shall be
based on the terms and conditions contained in the licensing agreements. They must
not have any kind of the prohibited characteristics. For other covenants and factors,
they are not taken into account. As this is just an assumption without any proof
whether or not they actually cause the unfair competition, the said legal measures
may as a consequence cause problems about the enforcement and not be
compatible with current situations.

Therefore, this Research is aimed to recommend guidelines for the
amendment to the Ministerial Regulation No. 25 (B.E.2542) enacted in accordance
with the Patent Act B.E.2522 since other criteria for investigating the patent licensing
agreements should be also taken into consideration other than the said prohibited
characteristics of contract terms; for instance, to check the patent holders’
negotiation power; to review other contractual clauses; to think about positive

results of making the patent licensing agreements; and to cancel some rules.

Keywords: Licensing Agreement, Patent, Unfair Competition
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3.3.2.2 NUANEUIITUNINTA

1) The Sherman Antitrust Act of 1890
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(1) ndnnadaidnAynelsl The Sherman Antitrust Act of 1890
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(2) nsdlnazgnilessulnumu The Sherman Antitrust Act of 1890
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Hunsdifientunisendunsludnvaed
(2.1) NMSATNUA NIDSNWITEAUIIAT WIBV1BAUAT 1D
ATUSN1T (Price-Fixing)
(2.2) M3tmuauUaiesiifuszneugsRas s AufuTe
UsNslilagagdnune@uAInsausnis (Allocation of the Market) %3®
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Allocation)
(2.9) m3rmuatennamideieulvlunisuszuaviousznin
FIANAUAINIOUINNT (Bid Rigging) 139
(2.5) Mysmdtumagsiaiiensgyimssudunisannis
LUsdun1aNsmaInas (Cartel Activities)
(3) unastnuangld The Sherman Antitrust Act of 1890
NOWUNE Sherman Act ﬁ’zyzﬁawaﬂwwﬁgﬁmqmimLL@WNLLW'@LLﬂ'
Ui sansginssudunsynanienisi nandedmiuumasnemaeign Tu
Hagiuldtinsusuutimnuvesunadinudenangeiulaeinateduldudaruindldiinie
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* fnen stiana, TasansAnwndieszinuduiusvesngranendnddunsdyiunguune
nsudstunsnisuasnguanedasiunisynvin, (nsanne: nsuninddumadaa, 2551), 3.

“ BeaReaiy, 3-4.

*# gungvsng The Criminal Fine Improvements Act of 1987 Tinstiyaf@lifensifialng

AUTUNIg lunsalvesrNEaAeIA antitrust TnerivuaniadentiAiUsudnsuad antitrust
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M3un1 Rule of Reason 1nUsuldlunsfiansansesuesmuanysainungraevestodnin
19 9 (Validity of Restraint) nel@n1ms1 1 489 Sherman Act tistlunisandeinnuiiiu
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71 Rule of Reason  lutlaguu af antitrust Tuansg lnaanizadniiertosiunindduns
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®15U.S.C. 4 (1988) (injunctive relief): 15 U.S.C. 15 (a) (1988 & supp. 1933) (damages).
* Act of Oct, 15, 1914, ¢.323, 38 Stat, 730: 15 U.S.C.12 27 as amended.
* Kintner, E. W., & Bauer, J. P., Federal Antitrust Law 3, 4-9(1983): 39, §1sfislu

wilys tasaudl, Mesrlunisiriuguanisvinduareunnlilddnsvasnsednsing (ns@nwidase

UAANFATUINUUNN UMINYITIUAILAY, 2551), 35.
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* Standard Oil Co.V.United States, 221 U.S. 1 (1991) Aitifunsainienalasnauliaedndu
n15M3EEuane$) 1 uag 2 994 Sherman Act tasnnuimsnufuresats 9 U3smidrss Standard
Oil Company of Trade wagdsitaifunsnsgyduneliinnisunvianisnisidadudevalummg 2
(Monopolization) ¥4 Sherman Act.

“utlaqgtu aft antitrust Tuandg Inslenzadfiieadestuninddunmsdygndingjaziiu

ASATITILALRIAEMaN Rule of Reason.
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3) The Federal Trade Commission Act of 1914
.. 52 Yo
nHuNNeThe Federal Trade Commission Act of 1914 (FTC Act) TasunIs
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** 15 United States Code Annotated (U.S.C) 14 (1988).

> lespoe iz sy, nsnmuasiadudinaztasiunisynuianinasén, 53.

> Act of Sept. 26, 1914, ch.311, 38 Stat, 717: 15 U.S.C 41 — 58 (1976) as amended.
* 15 United States Code Annotated (U.S.C) 45.
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